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Seeking Amicus Curiae Concerning Convertible Promissory Notes 
November 28, 2023 – A Nevada court recently issued a legal ruling that could have serious 
implications for investors holding convertible promissory notes. The ruling is in the process of 
being appealed, which will give investors, industry trade groups, and others potentially affected 
by the ruling an opportunity to seek to weigh in with an amicus curiae brief. 

What Are Convertible Promissory Notes? 

Prior to the development of SAFEs (Simple Agreements for Future Equity), convertible 
promissory notes were one of the most common forms of investment vehicles in early-stage startup 
companies. Although structured as loans with an annual interest rate, convertible promissory notes 
were designed to allow investors to convert their principal and accrued interest into equity of the 
startup company under certain circumstances, including, typically, at the time of the first priced-
equity financing round (e.g., a sale of Series A Preferred Stock) or at the convertible noteholder’s 
discretion. It is believed that many investors, including venture capital firms, continue to hold 
convertible promissory notes while they await a potential conversion into equity. 

What Did the Nevada Court Rule? 

In a dispute involving a convertible promissory note, a Nevada court recently ruled that the 
investor’s right to convert the note into equity expired upon the note’s “maturity date.” Typically 
the maturity date falls one to two years after the investment is made and often well before a 
conversion event occurs. The Nevada court further ruled that, after the maturity date had passed, 
the startup company could force the investor to accept a repayment of the principal and accrued 
interest on the note, thereby terminating the investment relationship and any right to equity 
conversion. Prior to this ruling, it was believed investors’ conversion rights survived the maturity 
date. 

Although the court’s ruling addressed only the convertible note at issue in that lawsuit, convertible 
promissory notes typically follow a standard format. Consequently, the court’s ruling may 
implicate other convertible notes to the extent other courts are to rely on this ruling, or to the extent 
startups that previously issued convertible notes seek to repay their investors with principal and 
accrued interest without investor demand and before a conversion or liquidity event. The ruling 
could have adverse implications for investors holding convertible promissory notes that are past 
their maturity dates because, under the Nevada court’s ruling, these investors could be repaid the 
principal and accrued interest on their notes, even over their objections, and have their rights to 
convert their notes to equity terminated. For these reasons, investors and industry trade groups 
may wish to sign onto an amicus brief to be submitted to the Nevada state appellate court asking 
that the ruling be reversed. 

What are amicus curiae briefs and why are they important? 

Latin for “friend of the court,” an amicus curiae seeks permission from an appellate court to weigh 
in on certain matters pending before the court. An amicus curiae can be a person, an entity such 
as a trade association, or a group of people or entities (such as investors). The amicus curiae is not 
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a party to the case; instead, it typically provides the court with information concerning the 
ramifications of a ruling in the case on the industry that is potentially affected by the court’s ruling, 
and explains the practical consequences of the court’s decision. An amicus brief details the 
authors’ expertise and concerns regarding the court’s ruling. If the court grants the authors 
permission to file an amicus brief, the court can take into consideration their arguments along with 
the arguments made by the parties directly involved in the case. 

If you, or someone you know, may be interested in submitting or co-signing an amicus brief to the 
court on this issue, please contact Stephen Warren at stephen.warren@hklaw.com or Michael 
Gropper at michael.gropper@hklaw.com. A copy of the Nevada court’s ruling is attached to this 
letter. Below, you will find a synopsis of the ruling. 

Synopsis of Nevada Court’s Ruling 

In November 2012, investor Denis Grosz entered into a Note Purchase Agreement (the “NPA”) 
and Convertible Promissory Note (the “Convertible Note”) with Toptal, LLC (“Toptal”). Pursuant 
to the terms of the NPA and Convertible Note, Mr. Grosz provided Toptal with $1 million of 
funding when the company was in its infancy. 

Most of the relevant terms of the Convertible Note and NPA are standard provisions in these types 
of documents. 

The Convertible Note states that, “[u]nless earlier converted into Conversion Shares pursuant to 
Section 2.2 of that certain Note Purchase Agreement dated November__, 2012 among the 
Company and the Lender (the “Purchase Agreement”), the principal and accrued interest shall be 
due and payable by the Company on demand by the Lender at any time after the Maturity Date.”  
The NPA defines the “Maturity Date” as May 14, 2014. 

Section 2.2 of the NPA is titled “Right to Convert Note” and sets forth two mechanisms by which 
the Convertible Note could be converted into equity of Toptal. 

First, Section 2.2(a) provides that “[t]he principal and unpaid accrued interest of the Note will be 
automatically converted into Conversion Shares upon the closing of the Next Equity Financing.” 
The NPA defines “Next Equity Financing” as, generally speaking, the next sale by Toptal of its 
equity securities from which Toptal received gross proceeds of not less than $2 million.   

Second, Section 2.2(b) of the NPA provides Mr. Grosz with an optional conversion right, which 
states: “[a]t any time on or after the fifteenth (15th) day prior to the Maturity Date, if the Next 
Equity Financing has not occurred by that time, the Note, at Lender’s election by written notice to 
the Company, will be converted into Common Stock of the Company such that the Lender receives 
shares constituting 8.333% of the Fully-Diluted Equity Securities of the Company following such 
conversion.” 

The May 14, 2014 Maturity Date on the Convertible Note passed, and Mr. Grosz left his 
Convertible Note outstanding while awaiting a conversion to equity. Toptal, however, became a 
successful company and never took on additional equity financing that might have triggered the 
Next Equity Financing provision requiring conversion of the note to equity. On March 26, 2020, 
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Toptal sent Mr. Grosz a letter attempting to repay the principal and interest on his Convertible 
Note and terminate his rights to convert his note to equity. Mr. Grosz rejected Toptal’s offer and, 
instead, requested that Toptal convert his Convertible Note to equity under his optional conversion 
provision in Section 2.2(b) of the NPA. 

Mr. Grosz and Toptal filed claims against each other under the Convertible Note and NPA. Toptal 
argued that the Convertible Note became due and payable on the Maturity Date, even without a 
demand for repayment by Mr. Grosz, and that all potential conversion rights associated with the 
Convertible Note expired on the Maturity Date. Mr. Grosz disputed Toptal’s interpretation and 
argued that the Maturity Date was simply the date on which an investor could, if he or she chose 
to do so, demand repayment of the Convertible Note, but the investor alone decided whether or 
when to demand repayment, because the investor could also decide to leave the Convertible Note 
outstanding and await a conversion to equity. Mr. Grosz relied upon the language of the 
Convertible Note stating that “the principal and accrued interest shall be due and payable by the 
Company on demand by the Lender at any time after the Maturity Date.” He also relied upon a 
prior decision from a federal court in California analyzing nearly identical terms in a convertible 
promissory note. The federal court ruled that the convertible note in that case (i) was not “due and 
payable” until the investor demanded repayment after the maturity date, and (ii) the startup was 
prohibited from repaying the principal and interest on the note until the investor demanded 
repayment after the maturity date or consented to the repayment.  Vigdor v. Super Lucky Casino, 
No. 16-cv-05326-HSG, 2018 WL 6069944, at *4 (N.D. Cal. Nov. 20, 2018). Therefore, Mr. Grosz 
argued, without a “demand by the Lender at any time after the Maturity Date,” the Convertible 
Note was not due and payable and, instead, remained outstanding and could be converted to equity. 

The Nevada court rejected Mr. Grosz’s interpretation and agreed with Toptal’s interpretation of 
the Convertible Note and NPA. The court ruled that “principal and accrued interest were due and 
payable any time after the May 14, 2014 Maturity Date” even without a demand by Mr. Grosz. 
The court ruled that, under California law, a note that is “payable on demand” is payable 
immediately upon the maturity date and demand need not be made for the repayment obligation to 
trigger. Therefore, the court held that Toptal did not breach the Convertible Note or NPA by 
attempting to repay Mr. Grosz after the Maturity Date, even though Mr. Grosz had not demanded 
repayment on his Convertible Note (and, in fact, objected to Toptal’s repayment, because he did 
not want to be repaid).  

The court ruled that “the terms of the NPA and Note, as well as settled California law, establish 
that Mr. Grosz’s Note became due and payable on the [May 14, 2014] Maturity Date and that 
Toptal was within its rights to return an amount equal to Mr. Grosz’s principal and accrued interest 
in March 2020.” The Nevada court’s ruling appears to be directly contrary to the prior federal 
decision in Vigdor, discussed above.   

As to Mr. Grosz’s optional conversion election, the court ruled that Section 2.2(b) of the NPA did 
not grant Mr. Grosz a perpetual option to elect to convert his Convertible Note to equity in Toptal. 
Instead, although the language of Section 2.2(b) provides that the election could be exercised “[a]t 
any time on or after the fifteenth (15th) day prior to the Maturity Date,” the court ruled that Section 
2.2(b) merely provided Mr. Grosz with a 15-day window, prior to the May 14, 2014 Maturity Date, 
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within which he must have decided whether to elect to convert his Convertible Note. The court 
ruled that this interpretation was consistent with “the meaning of the term ‘Maturity Date.’” 
Because Mr. Grosz did not make an election to convert his Convertible Note to equity prior to the 
Maturity Date, the court ruled that Toptal did not breach the Convertible Note or NPA by refusing 
Mr. Grosz’s optional conversion election in 2020. 

The practical effect of the Nevada court’s ruling is that, on or at any time after the maturity date 
of a convertible promissory note, the note issuer (e.g., a startup company that issued convertible 
promissory notes to early stage investors) may elect, in its sole discretion, to repay its noteholders 
the principal and accrued interest under their notes, regardless of whether the noteholders would 
prefer a conversion to equity. In addition, all conversion rights that exist under the note will be 
deemed to have expired at the maturity date. 

Amicus Procedures 

A potential amicus seeking to file a brief with the Nevada appellate court must first obtain the 
parties’ consent or file a motion seeking leave from the court to file an amicus brief. Nev. R. App. 
P. 29(a). A motion for leave to file an amicus brief must be accompanied by the proposed brief 
and state: (1) the movant's interest; and (2) the reasons why an amicus brief is desirable. Nev. R. 
App. P. 29(c). An amicus curiae must file its brief, accompanied by a motion for filing when 
necessary, no later than seven days after the brief of the party being supported is filed. Nev. R. 
App. P. 29(f).   

As set forth above, the appeal has not yet been docketed and, therefore, no deadlines are currently 
in place governing the submission of amicus briefs or motions seeking permission to file them. 
However, it is anticipated that the appeal will be filed in January, 2024 and the Opening Brief by 
Mr. Grosz will be filed approximately 120 days after the date on which the appeal is docketed in 
the appellate court. Nev. R. App. P. 31(a)(1). As set forth above, an amicus supporting reversal of 
the trial court’s ruling, must file its motion and proposed brief within seven days of the Opening 
Brief filed by Mr. Grosz.   

The Parties, their Counsel, and Case Information 

The parties in the case are Denis Grosz, Mechanism Ventures, LLC, Toptal, LLC, and Taso Du 
Val. Mr. Grosz and Mechanism Ventures, LLC are represented by Stephen Warren, Michael 
Gropper, Tracy Quinn, and Michael Decembrino from Holland & Knight LLP, and Brian Irvine 
and John Desmond from Dickinson Wright. 

Toptal and Mr. Du Val are represented by Andrew Clubok, Kevin McDonough, and Megan 
Behrman from Latham & Watkins LLP; Kent Robison and Hannah Winston from Robison, Sharp 
Sullivan, and Brust; and Adam Hosmer-Henner from McDonald Carano. 

The trial court, from which the appeal will be taken, is Toptal, LLC et al. v. Denis Grosz, et al., 
CV20-00555, in the Second Judicial District Court of the State of Nevada, in and for the County 
of Washoe. 
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