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This essay will discuss why the law regarding certainty of objects for discretionary trusts is not sufficiently clear or satisfactory, but is, at best; vague.

Discretionary trusts look much like fiduciary powers, in as such that the trustees are able to choose from a large and varying class of objects. With a discretionary trust, a trustee is given the discretion to decide which objects should benefit from the distribution of property and to what proportion. The shares are not pre-determined by the person who creates the trust. This, to add to the already confusing nature of discretionary trusts is at times, described as ‘trust power’, as there is an obligation, but the trustee has the discretion to carry it out his way if at all. This power has got to be exercised by the trustees and if not, in the event of a trustee’s capricious refusal to do so, it will be done by the court[footnoteRef:1]. There is a difficulty in that, for the objects, who want to claim a defined interest, or any interest at all[footnoteRef:2]; until the trustee has exercised his power and elected the individual as a party to the cause the object has no rights. Due to the nature of the obligations, it is a requirement that the trustee is aware of who the beneficiaries are or might be from the start, if this is not the case, the trust will be void for uncertainty[footnoteRef:3] Which sounds a lot like a fixed trust. The appropriate test for discretionary trusts is the individual ascertainability test. Or the ‘any given postulant’ test.  In the beginning there was no real separation drawn in regards to fixed trusts and discretionary trusts by the courts, so the same complete list test was used[footnoteRef:4] This was thought to be a requisite element in order to carry out the distribution by the court if the trustee failed to make the necessary selection in a breach of trust. In such a circumstance it would be assumed that the court would seek to apply the equitable maxim that ‘equity is equality’ therefore distributing the trust equally amongst the objects[footnoteRef:5]. This significance of this maxim was looked upon with scepticism by Lord Wilberforce in McPhail v Doulton[footnoteRef:6]. He stated that there was indeed a difference and yet to this day it is almost difficult to see one. This type of distribution could of course, only be carried out with the aid of a complete list. However, the complete list test is far more difficult to carry out with discretionary trusts than it is for fixed trusts because fixed trusts usually only cater for a small number of objects whereas a discretionary trust could involve a large number, i.e.  anyone who could win the tennis tournament, this is an issue because the nature of the class will be highly likely to fluctuate given the criteria established by whomever deems a person ‘likely’ to win. It was held by the house of Lords in McPhail v Doulton that the fixed list test should be rejected for discretionary trusts. On the facts, it was held that it was in fact possible to say  when looking at the individual whether they were either an officer or employee, an ex-officer or ex-employee, or a relative or dependent of one of the above, and the validity of the trust was upheld. The two major criticisms with the ‘in or out’ test is that it therefore means that a trustee can only perform his duty properly if he has considered every possible claimant, as with the case of McPhail, it is easy enough to do in this situation, but as already stated, discretionary trusts are wider than just that. The other key criticism is that the court can only carry out execution of the trust if the trustee failed to do so, with a percentage division of the assets. Lord Wilberforce held, “to consider every possible claimant, if one was fully distributing the fund, i.e., essentially winding it up. In such cases he would necessarily make a wider and more systematic survey in deciding to make grants. But there was no requirement to draw up a complete list of names, as indeed the law did not require for the exercise of a discretionary power. Further he felt that the court being called upon to execute the trust if the trustee would not do so was a theoretical rather than a practical difficulty. He pointed out that in cases that had reached the courts, there were no examples of a trustee refusing to act in that manner. But in any event, the court had powers to remove and replace trustees, who could then act properly. Further, it was not the case, in his view, that distribution was impossible unless there was an equal division, and he cited several older cases, prior to 1801, in which the court exercised discretion in relation to the making of distributions”. The case was remanded to the Court of Appeal under the name Re Badens Deed Trusts (no 2) which in some regards has made things yet more confusing as the three judges all stated differing opinions of what the test should be, albeit in arguing that the trust was indeed valid, and clarifying family and relatives and creating diverse tests to satisfy these instances. Although it was Sachs LJ’s reasoning that was preferred.  Even in cases in which the discretionary trust passes the individual ascertainability test, the trust can still fail on the back of administrative unworkability, in such circumstances that the beneficiary group is too wide. So therefore the requirements to satisfy just one test isn’t quite the case. It seems discretionary trust, although in the first instance appear to be wide and open, are actually in reality, narrow and cautionary.  [1:  Re Murphy’s settlements [1998] 3 All ER 1]  [2:  Todd P & Wilson S, ‘Textbook on Trusts’, (6th Edition, 2003) P.125]  [3:  Sprange v Barnard [1789] 2 Bro cc 585]  [4:  IRC v Broadway Cottages Trust [1955] Ch 20]  [5:  Burrogh v Philcox [1840] 5 My & Cr 72]  [6:  McPhail v Doulton [1971] AC 424] 


In conclusion, the law regarding certainty of objects for discretionary trust needs to be further clarified. Although on the surface it seems simple and easy to understand what the requirements are, it is not. Once you scratch the surface of the case law, you soon see a wide open space of issues that will no doubt be brought to court, such as what is wide but not too wide when deciding who can be an object, what is the actual limit and how do we keep the distinction between discretionary and fixed trusts. In each case the exact words must be scrutinised to work out whether the test is fulfilled. Certain categories of beneficiaries have been disallowed on the basis that they are clearly not conceptually certain, but one struggles to see the difference between conceptually certain and fixed. In Re Barlow’s Will Trusts, the court ruled that ‘friends’ was not sufficiently certain because it would not be possible for a court to adjudicate on such a concept, given its subjectivity. Therefore, it is not clear enough, however, if ‘friends’ was any clearer it would be fixed. In opposition to this, family can be identified as conceptually certain because they can be identified with recourse to a family tree, therefore, in all but name this is fixed. The law seems to be flexible but is somewhat vague, it is necessary to draw a line in the distinction and lay out a definitive instruction on how to satisfy a discretionary trust. This argument shows that the law here must be clearer and more specific. 
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