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FROM:	Jim Grace	DEPARTMENT:  ENA Legal
SUBJECT:	Acquisition of Webmodal, Inc. by Enron Global Markets, LLC (“EGM”)
RISK FACTOR:	2

Facts
· EGM proposes to acquire Webmodal by merging a newly formed, wholly owned subsidiary with Webmodal.  Webmodal will be the surviving corporation of the merger.
· The acquisition is structured as a merger because of the uncertain enforceability of the drag-along rights possessed by Webmodal’s two largest stockholders, Chris Kravas, Webmodal’s founder and CEO, and Stonepath Group, Inc., a venture capital firm.  On a fully diluted basis, Mr. Kravas and Stonepath own 35% and 25%, respectively, of Webmodal’s common stock.
· The purchase price for this transaction shall be $12,000,000, of which $2,000,000 shall be placed in escrow and distributed to Mr. Kravas in equal amounts over the next three years on the anniversaries of the closing of the merger.
· Mr. Kravas shall indemnify EGM for any breach of the representations and warranties concerning Webmodal’s performance and condition.  However, this indemnity is limited in the following manner: (1) Mr. Kravas’ representations and warranties survive for only one year; (2) EGM may not make an indemnity claim unless the value of the claim is more than $7,500; (3) Mr. Kravas is liable for no claim unless the total value of claims asserted against him exceeds $300,000; (4) once this basket has been filled, Mr. Kravas is only liable for claims in excess of such $300,000; and (5) Mr. Kravas total liability is limited to the lesser of $2,000,000 and the then current value of the portion of the purchase price placed in escrow.
· The closing of the merger is contingent on the approval of Webmodal’s stockholders.  Mr. Kravas and Stonepath have granted EGM proxies to vote their shares in favor of the merger.
· The closing of the merger is also contingent on Mr. Kravas and several other officers of Webmodal signing employment agreements with Enron. 
Risks
1) Mr. Kravas is the only stockholder making representations and warranties concerning Webmodal’s performance and condition, and any indemnity claim for a breach of these representations and warranties is subject to the above-described limitations.  Moreover, EGM does not have the right to terminate Kravas’ employment agreement upon a breach of his representations and warranties.  Such a breach is not a “For Cause” termination event under the Kravas employment agreement. 
EGM mitigated this risk through due diligence.  It is worth noting that the refusal of the other Webmodal stockholders to make representations and warranties concerning Webmodal’s performance and condition is typical given the relationship of these stockholders to Webmodal.  Generally, unless stockholders have had an active role in the operation and management of a company, they do not give representations and warranties concerning that company’s performance and condition when the company is sold.  With regard to Webmodal, Stonepath is a venture capital firm and the remainders consist of independent, small-stake seed investors and vendors who accepted equity in lieu of payment.  None of these stockholders operated or managed Webmodal in any way.
2) Webmodal suffers a material adverse effect between the signing and closing of the merger agreement.  EGM mitigated this risk by securing the unilateral right to terminate the merger agreement if such an effect occurs.
3) Webmodal stockholders exercise their appraisal rights.  The likelihood that this risk will occur is increased by the fact that more than 25 of the stockholders are non-insiders over whom EGM has no control and little influence.  These independent stockholders purchased Webmodal’s common stock for $8.26 per share but will receive only $6.16 per share in the merger.  Given the fact that the approval of the merger is certain, since Mr. Kravas and Stonepath together own sufficient shares to ensure that the statutorily required number of shares are voted in favor of the merger, and the fact that Stonepath is receiving $8.88 per share, some of these independent stockholders could determine that it is in their best interest to pursue their appraisal rights or file a breach of fiduciary duty lawsuit.
EGM mitigated the risk that stockholders may exercise their appraisal rights by making it a closing condition that at least [98%] of the outstanding common stock votes in favor of the merger.  Additionally, there are a couple practical factors that may dissuade stockholders from exercising their appraisal rights.  First, the difference between $8.88 per share received by Stonepath and the $6.16 per share received by the independent stockholders represents a liquidation preference to which Stonepath is entitled due to its ownership of preferred stock of Webmodal.  Second, Mr. Kravas, the largest stockholder and founder of the company is receiving only $4.22 per share for his common stock.  In any event, even if 3% of the outstanding common stock were to exercise their appraisal rights, EGM and the surviving corporation’s liability exposure would be limited since, under the valuation used in the merger, the total value of 3% of Webmodal common stock is $360,000.
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