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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE
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	Order Instituting Rulemaking into Implementation of Pub. Util. Code §390

	)))
	Rulemaking 99-11-022


Emergency motion of Southern California Edison Company
(U 338-E) for ORder authorizing provisional avoided cost posting for september, 2000 and subsequent months 
I.
INTRODUCTION
This motion seeks emergency relief pursuant to Commission Rule 81(f).[footnoteRef:2]  Specifically, Southern California Edison Company (“SCE”) seeks an expedited order authorizing it to use (1) the posted gas price (“GPn”) of $4.5133 $MM/btu that was applied to SCE’s August, 2000 avoided cost posting in its September, 2000 avoided cost posting, and (2) the lower of (a) the posted gas price for August, 2000 or (b) the then-current GPn for all future avoided cost postings beginning in October, 2000, and continuing until such time as the Commission can address certain SRAC Transition Formula pricing issues that are currently pending in this docket.  SCE also seeks expedited procedural treatment so that this motion can be briefed and voted out at or before the Commission’s next regularly scheduled meeting. [2:  Under Rule 81:
“Unforeseen emergency situation” means a matter that requires action or a decision by the Commission more quickly than would be permitted if advance publication were made on the regular meeting agenda.  Examples include, but are not limited to:
 . . .
(f) Requests for relief based on extraordinary conditions in which time is of the essence.  ] 

The relief requested is necessary to avert the immediate and irreparable harm to SCE and California ratepayers that would result from SCE making an avoided cost posting for September using a GPn based on the current published index for the Topock border price.  That index, Natural Gas Week, has risen by approximately $2.50/MMbtu in the last month.  This unprecedented increase reflects, in large part, an alarming and growing increase in the basis differential, i.e., the difference between the wellhead price and the Southern California border price of natural gas.  As discussed below, there is substantial and compelling evidence that the basis differential has been, and continues to be, grossly distorted by market power abuse, collusion and affiliate self dealing of out-of-state gas suppliers and merchants.
Distortions in the border gas price are passed through to electric customers directly through the Transition Formula.  If the current border price indices are used in SCE’s September avoided cost posting, Transition Formula payments to SCE’s qualifying facilities (“QFs”) in the month of September alone will be $29 million over the preceding month.  No established mechanism exists to recapture the increase in such payments if it is later determined by this Commission or in another forum that the Topock border indices are unreliable at this time.  Simply stated, the dire consequences of a September avoided cost posting based on indices that are no longer reliable would be difficult, if not impossible, to correct later.  The Commission must act now and act decisively to preserve the status quo.  
Pending Commission review and disposition of this motion at the September 21, 2000 Commission meeting (or at such later time as the Commission deems just and appropriate), SCE will carry forward the gas prices index values and GPn used in its August avoided cost posting.  In the event that it is later determined by this Commission that continued use of the current border indices is appropriate, the order should direct SCE to adjust its avoided cost posting for September, or later months, as necessary.  By this motion, SCE seeks an expedited Commission order conditionally approving the requested provisional posting pending a final and conclusive ruling on the integrity of the Topock border indices as a basis for calculating the GPn in SCE’s Transition Formula.  Specifically, the motion requests the Commission to:
(1) Authorize SCE to use the August gas price indices from its August avoided cost posting in its September, 2000 avoided cost posting;
(2) Authorize SCE to use the lower of the August gas price indices and the then current indices for all future postings beginning with the October, 2000 avoided cost posting until the review of the integrity of the Topock border indices is concluded;
(3) Expedite the briefing schedule for this motion such that responses of interested parties shall be filed no later than the close of business on Thursday, September 7, 2000;
(4) Set this motion for disposition on or before the Commission’s September 21, 2000 agenda;
(5) Authorize SCE to establish a tracking account to monitor SRAC payments made pursuant to items (1) and (2) above, and those that would have been made if this motion had not been granted, so that appropriate payment adjustments can be made if the Commission ultimately concludes they are necessary.  
For the reasons set forth below, SCE respectfully requests that this motion be granted.[footnoteRef:3]
 [3:  	SCE served this motion electronically and by mail on the service list for R.99-11-022.  As discussed below, this motion is directly related to SCE’s pending Petition to Modify D.96-12-028.  By a Joint Administrative Law Judges’ Ruling dated August 17, 2000, the Petition was transferred from I.89-07-004 to R.99-11-022, and parties were directed to serve responses to the petition on the service list for both dockets.  The Ruling directed parties to serve further filings on the service list for R.99-11-022.  SCE believes that service of this motion on the service list for the R.99-11-022 docket will provide fair and complete notice to interested parties.] 

II.
EMERGENCY RELIEF IS NECESSARY TO AVOID IMMEDIATE AND IRREPARABLE HARM TO SCE’S RATEPAYERS
	On September 6, 2000, SCE is required to file its avoided cost posting.[footnoteRef:4]  Unless the Commission takes immediate and decisive action, as requested in this emergency motion, the posting will include a gas price as high as $7.00/MMbtu based on the one index (Natural Gas Week), available at the time SCE filed this motion.  See, Declaration of Eric Lavik (“Lavik”), ¶ 6.  This price represents an increase of $2.50/MMbtu over the posting for August of this year.  Lavik, ¶¶ 5, 6, Exhibit “A.”  An increase of this magnitude in the gas price (“GPn”) used in the Transition Formula is projected to increase SRAC payments to SCE’s qualifying facilities by approximately $29 million over the preceding month.  Lavik, ¶ 9. [4:  	D.97-05-021 states that: “Within two business days after receipt of the appropriate published indices, the utility will file its posting at the Commission.  Prices will be effective as of the first day of the calendar month.”  Id., mimeo, at p. 19.  SCE expects to receive the next published indices on Friday, September 1.  Monday, September 4 is an official state holiday.  Therefore, SCE is required to file its avoided cost posting on Wednesday, September 6, 2000.] 

	There is substantial and compelling evidence that the Topock border price has not been and is not now the product of a robust and competitive market.  Indeed, this Commission itself has filed a Section 5 Complaint at the Federal Energy Regulatory Commission (“FERC”) seeking recission of certain allegedly collusive contracts which it contends have permitted out-of-state natural gas suppliers and their affiliates to drive up artificially California border gas prices by wrongfully withholding capacity.[footnoteRef:5]  As alleged in the Section 5 Complaint, such withholding has the effect of increasing the “basis differential,” i.e., the difference between the well-head price at the producing basin and the California border price. [5:  	A true and correct copy of the Section 5 Complaint was filed on August 28, 2000, in this docket as Exhibit A to the Response of the Office of Ratepayer Advocates (“ORA”) to SCE’s Petition to Modify.  ORA has requested the Commission to take the Commission to take official notice of the Section 5 Complaint pursuant to Rule 73.] 

	The Commission’s Section 5 Complaint conservatively estimates that the anti-competitive manipulation of the basis differential has already damaged California gas and electricity users by $100 million annually since the beginning of 1998.  Since the Commission filed its Section 5 Complaint on April 4, 2000, Topock prices have soared to all-time highs, due principally to further increases in the basis differential, while wellhead prices have remained relatively constant or have even dropped.  See, Lavik, Exhibit “B”, which shows the relationship between San Juan basin prices and California border prices at Topock for the period January, 1999 through August 31, 2000.  The $2.50/MMbtu increase in the border price from August to September is almost entirely due to a run-up in the basis differential.  Id.  
	Even as the allegedly unlawful practices identified by the Commission in its Section 5 Complaint appear to be continuing unabated--if not accelerating--California simultaneously has experienced an extraordinary and devastating run-up in electricity prices.  Although increases in border gas prices due to distortions in the basis differential may not account for all of the run-up in electricity prices, the Commission presciently recognized the relationship between gas prices and electricity prices in its Section 5 Complaint, stating that:
Since gas-fired electric generating units often set the price in the Power Exchange (“PX”) in the California electric market, artificially high natural gas prices in California also result in artificially high electric prices in California. . . . California electric consumers are adversely impacted by having to pay artificially high electric prices.
Section 5 Complaint, ¶ 37.  The impact of artificially high gas prices on electricity prices can be observed even more directly in Transition Formula SRAC payments because such pricing is adjusted monthly by fluctuations in border gas prices.  To the extent that such gas prices are artificially inflated by anti-competitive manipulation of basis differentials, that inflation is directly reflected in the form of higher Transition Formula payments to qualifying facilities.  
	On July 28, 2000, SCE filed a petition to modify D.96-12-028 to revise its Transition Formula.  Earlier this week, the Office of Ratepayer Advocates filed a response to the petition noting the existence of the Section 5 proceeding at the FERC.  On the basis of the allegations in the Commission’s Section 5 Complaint, ORA requested the Commission to take emergency measures under Rule 81(f) to change the border gas indices used in SCE’s Transition Formula.  In light of the allegations set forth in the Commission’s Section 5 Complaint, SCE agrees with ORA that it is necessary and appropriate for the Commission to address the reliability of the Topock border prices as a basis for adjusting SRAC payments under the SCE Transition Formula.  SCE also agrees that the Commission must take emergency steps to avert irreparable harm to California ratepayers.
	SCE understands that in the Section 5 proceeding initiated by the Commission, FERC cannot order retroactive adjustments to correct distortions in border gas prices.  Similarly, Commission precedent on errors in SRAC postings generally prohibits refunds from qualifying facilities in cases where it is later determined that the posted price was too high.[footnoteRef:6]  Therefore, while it may ultimately be determined in either or both of these proceedings that border prices have been manipulated and artificially inflated, neither proceeding provides a ready mechanism to make SCE and California ratepayers whole for past and ongoing abuses identified by the Commission in its filing at FERC. [6:  	In D.82-12-120, 10 CPUC 2d 553, the Commission ordered each utility to file its prices for energy payments one month prior to the quarter in which the energy prices apply.  Subsequently, the Commission ordered utilities to post their avoided cost pricing monthly.  Such prices cannot be adjusted retroactively if it is later determined that they were too high.  As stated by the Commission in D.82-12-120, 
	These prices may be adjusted upward and  applied retrospectively in the event the Commission later reaches a determination that the prices posted were too low.  However, no downward adjustments will be made retrospectively to avoid pricing uncertainty for QFs.
10 CPUC 2d at 623, emphasis added.] 

	In short, “extraordinary conditions” exist which render “time of the essence.”  Under controlling Commission precedent, SCE must file its avoided cost posting on September 6, 2000.  SCE’s September 6, 2000 avoided cost posting will be viewed as conclusive by qualifying facility sellers, and it will be difficult, if not impossible, to effect retroactive adjustments if it is later determined that the posted price was too high.  Therefore, SCE intends to file its September avoided cost posting using August gas price data pending the Commission’s disposition of this motion.  In the event that the motion is denied, SCE will amend its posting to use September gas indices.  In order to mitigate the uncertainty for all parties, SCE has requested an expedited briefing and disposition of this matter.
III.
CONCLUSION
For the reasons set forth above, SCE respectfully requests that the Commission grant this motion in its entirety and exercise its emergency powers pursuant to Rule 81(f) by issuing an order: 

(1) Authorizing SCE to use the August gas price indices from its August avoided cost posting in its September, 2000 avoided cost posting;
(2) Authorizing SCE to use the lower of the August gas price indices and the then current indices for all future postings beginning with the October, 2000 avoided cost posting until the review of the integrity of the Topock border indices is concluded;
(3) Expediting the briefing schedule for this motion such that responses of interested parties shall be filed no later than the close of business on Thursday, September 7, 2000;
(4) Setting this motion for disposition on or before the Commission’s September 21, 2000 agenda;
(5) Authorizing SCE to establish a tracking account to monitor SRAC payments made pursuant to items (1) and (2) above, and those that would have been made if this motion had not been granted, so that appropriate payment adjustments can be made if the Commission ultimately concludes they are necessary;
(6)	Providing such other and further relief as the Commission deems just and appropriate.
Respectfully submitted,
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DECLARATION OF ERIC LAVIK IN SUPPORT OF EMERGENCY MOTION
1.	My name is Eric Lavik.  I am currently employed as a Financial Analyst in the QF Resources Business Unit of Southern California Edison Company (“SCE”), located at 2244 Walnut Grove Avenue, Rosemead, California 91770.  I have personal knowledge of the following facts and could testify competently thereto if called.
2.	I received a Bachelors degree in Finance from San Diego State University in 1986, and a Masters in Business Administration with a Finance emphasis from San Diego State University in 1992.  I was previously employed for 10 years by Solar Turbines, where for much of that time I was involved in the operations management of two cogeneration facilities.  My responsibilities at Solar Turbines included the negotiation, purchase and transportation of natural gas for both East and West coast cogeneration facilities. 
3.	I have been employed by SCE for close to four years as a Financial Analyst.  My duties as a Financial Analyst in the QF Resources Business Unit include calculating SCE’s monthly Transition Formula avoided cost posting.  In performing this responsibility, I am required to monitor on a regular basis changes in California natural gas border prices and market conditions that affect those prices.
4.	The Southern California Border gas prices or “GPn” that are used in SCE’s SRAC Transition Formula posting come from three publications:  Natural Gas Week, Natural Gas Intelligence and Btu’s Daily Gas Wire.  Each month the prices to be used in our SRAC Transition Formula are determined during a three- to five-business day period at the end of the month just prior to the month for which the SRAC Transition Formula price is being calculated.  For example, the gas prices used to determine the “index” or “bidweek” gas price for September will be established from August 25 to August 31.  It will be these gas prices that are then incorporated into the September SRAC Transition Formula posted by SCE.
	5.	I was responsible for the preparation of SCE’s August avoided cost posting.  A true and correct copy of that posting, which is also available on SCE’s website, <http://www.sce.com/regulatesca/index_re.htm>, is attached hereto as Exhibit A.  The GPn in the August posting was $4.5133/MMbtu.
	6.	During the last several days, I have monitored gas prices at the California border at Topock.  On August 29, the border price reached an all-time high of approximately $7.20/MMbtu.  As of the date of this filing, August 31, 2000, the border gas price for the September bid-week was $7.00 as reported in Natural Gas Week.  We have yet to see bid-week numbers from the remaining two publications.
	7.	Due to the extremely large range of prices reported during bid-week, it is likely that the remaining two publications could report California border index significantly different than Natural Gas Week.  My current estimate is that the GPn for September will be approximately $7.00/MMBtu.
	8.	The increase in GPn between the end of July and the end of August is attributable almost entirely to an increase in the “basis differential” during that period.  The basis differential is the difference between the wellhead price of natural gas at the producing basin and the border price at Topock.  Exhibit “B” shows that between June and September, 2000, wellhead prices at San Juan remained relatively constant at between $3.00 and $3.50/MMbtu, while the border price ran up from just over $4.00/MMbtu to over $7.00/MMbtu.
	9.	I have prepared a projection of the increase in Transition Formula payments that will be made for September electricity deliveries using the inflated September border indices compared to the payments that would be made in September using the August GPn of $4.5133/MMbtu.  The increase is approximately $29 million.
Executed this 31st day of August, 2000 at Rosemead, California.
I declare under penalty of perjury under the laws of the state of California that the foregoing is true and correct.

	_________________________________
			Eric Lavik






August 31, 2000
Docket Clerk
California Public Utilities Commission
505 Van Ness Avenue
San Francisco, California  94102
Re:  Rulemaking 99-11-022
Dear Docket Clerk:
Enclosed for filing with the Commission are the original and five copies of the EMERGENCY MOTION OF SOUTHERN CALIFORNIA EDISON COMPANY
(U 338-E) FOR ORDER AUTHORIZING PROVISIONAL AVOIDED COST POSTING FOR SEPTEMBER, 2000 AND SUBSEQUENT MONTHS in the above-referenced proceeding.
We request that a copy of this document be file-stamped and returned for our records.  A self-addressed, stamped envelope is enclosed for your convenience.
Your courtesy in this matter is appreciated.
Very truly yours,
James B. Woodruff
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cc:	All Parties of Record
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