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INTRODUCTION:

You have asked me to review certain provisions in the fuel cell purchase agreement (the "Purchase Agreement") between Enron North America Corp. ("Enron") and Fuelcell Energy Inc. ("Fuelcell"), to determine under Connecticut UCC law, the effect of Enron granting Fuelcell a security interest in the fuel cell that is the subject of said Purchase Agreement.  Capitalized terms used herein and not otherwise defined herein have the meaning assigned to them in the Purchase Agreement.

PURCHASE AGREEMENT:

Pursuant to Section 6.6, Enron is required to grant Fuelcell a security interest in all Units or Equipment delivered to the Site.  Such security interest is to be a collateral security interest for payment of the requisite Purchase Amount (collateral simply means the property that is subject to a security interest).  Enron is required to execute and deliver to Fuelcell such Uniform Commercial Code financing statements as Fuelcell requests in order to perfect such security interest.  Contemporaneous with receipt of the Purchase Amount for all of the Units at a given Site, Fuelcell is required to provide Enron with a Lien Release.

Pursuant to Section 15.2, title to the Units and Equipment will not pass from Fuelcell to Enron until payment is made in full.  In addition, Fuelcell warrants that legal title to and ownership of the Equipment … shall be free and clear of any and all liens, claims, security interests or other encumbrances when title thereto passes to Enron.

Pursuant to Section 6.1.1, Payment is due within seven (7) days of Enron's receipt of an invoice for such.  However, Fuelcell will not invoice Enron, until Enron has "Accepted" the equipment, which, pursuant to Section 10.6, involves a complete Performance Test and Enron's submission to Fuelcell of a certificate evidencing Enron's satisfaction with the performance of such equipment. 



ARTICLE 9:

	The following are relevant provisions of the Connecticut Uniform Commercial Code for purposes of this analysis:
 
Security Interest.  Pursuant to CGS §42a-1-201(37), a "security interest" is an interest in personal property or fixtures, which secures payment or performance of an obligation.  The retention or reservation of title by a seller of goods notwithstanding shipment or delivery to the buyer is limited in effect to a reservation of a "security interest". The term also includes any interest of a buyer of accounts or chattel paper which is subject to Article 9. The special property interest of a buyer of goods on identification of those goods to a contract for sale under §42a-2-401 is not a "security interest", but a buyer may also acquire a "security interest" by complying with Article 9. Unless a consignment is intended as security, reservation of title thereunder is not a "security interest", but a consignment in any event is subject to the provisions on consignment sales. 

Classification of Goods.  Pursuant to CGS §42a-9-109, "goods" are classified as: (1) "consumer goods" if they are used or bought for use primarily for personal, family or household purposes; (2) "equipment" if they are used or bought for use primarily in business (including farming or a profession) or by a debtor who is a non-profit organization or a governmental subdivision or agency or if the goods are not included in the definitions of inventory, farm products or consumer goods; (3) "farm products" if they are crops or livestock or supplies used or produced in farming operations or if they are products of crops or livestock in their unmanufactured states (such as ginned cotton, wool-clip, maple syrup, milk and eggs), and if they are in the possession of a debtor engaged in raising, fattening, grazing or other farming operations. If goods are farm products they are neither equipment nor inventory; (4) "inventory" if they are held by a person who holds them for sale or lease or to be furnished under contracts of service or if he has so furnished them, or if they are raw materials, work in process or materials used or consumed in a business. Inventory of a person is not to be classified as his equipment. 

	Fixtures.  Pursuant to CGS §42a-9-313, "goods" are "fixtures" when they become so related to particular real estate that an interest in them arises under real estate law. 

Purchase Money Security Interest.  Pursuant to CGS §42a-9-107, a security interest is a "purchase money security interest" to the extent that it is (a) taken or retained by the seller of the collateral to secure all or part of its price; or (b) taken by a person who by making advances or incurring an obligation gives value to enable the debtor to acquire rights in or the use of collateral if such value is in fact so used

ANALYSIS:

	Classification of the Collateral.  Based on our understanding of the nature and description of the fuel cell, (a large electrochemical power generator, which, although movable, will be in a stationary position), the fuel cell would appear to be best characterized as "equipment" for purposes of Connecticut's UCC.  Although, upon installation, it may well become a fixture. 

Effect of Reservation of Title.  CGS § 42a-1-201(37) states that "the retention or reservation of title by a seller of goods notwithstanding shipment or delivery to the buyer is limited in effect to a reservation of a 'security interest.'"  Therefore, pursuant to section 15.2 of the Purchase Agreement (retention of title language), Fuelcell has, in effect, reserved a security interest in the fuel cell.  However, it has not perfected said security interest, and it appears that the reason Fuelcell wants Enron to grant them a security interest, and subsequently execute UCC financing statements, is so Fuelcell can perfect its security interest and protect their position in the collateral. 

Perfection.  There are three ways to perfect a security interest: through filing financing statements (which Fuelcell is requesting), by taking possession (Fuelcell has relinquished possession), and through automatic attachment, which is not applicable to these facts.  There is not, however, perfection in the reservation of title language in the contract. In addition, even if (i) Fuelcell’s interest is a purchase money security interest, or (ii) the equipment becomes a fixture, the security interest can only be perfected by filing a financing statement.

Enron's granting of the security interest and executing UCC-1 financing statements is merely an exercise in perfecting the security interest.  The granting of a security interest should not affect Enron's ability to obtain third party financing, because Fuelcell’s security interest in the fuel cell will be released immediately upon payment, which is when the third-party financing would take effect.  If Enron does specifically grant the security interest, Enron should request that Fuelcell deliver signed UCC lien releases, in escrow, contemporaneous with the execution of UCC-1 financing statements, with the understanding and acknowledgement that such releases will be immediately filed upon Fuelcell's receipt of payment from Enron.  This way, Fuelcell's security interest will last only briefly, and will be immediately released upon Enron's tender of payment. 

CONCLUSION:

	Based on the foregoing, under Connecticut's UCC statute, Fuelcell's reservation of title language in the Purchase Agreement amounts to a reservation of a security interest in the fuel cell itself.  Enron's specific granting of a security interest and the signing and filing of UCC-1 financing statements results in the perfection of the security interest.  Should this occur, we advise that Enron obtain and timely file the UCC lien releases, which will release Fuelcell's security interest upon Enron's tender of payment.
