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	Subject:
	Set-off - Alberta Court of Appeal Decision in Blue Range Resource Corporation Insolvency

	Date:
	September 28, 2025


[bookmark: StartOfMemo]The Court of Appeal has issued its set-off decision, reversing the decision of the Court of Queens’ Bench.
By way of background, Enron was not indirectly involved in the set-off application.  Enron’s approach was to claim that the trading contracts were “eligible financial contracts” and therefore could be terminated and netted, notwithstanding the stay of enforcement proceedings, without Court approval, but, as a backstop, we would rely on set-off with the Court’s approval.  At trial, Justice LoVecchio not only disallowed our Master Physical Agreements as eligible financial contracts, he also disallowed Duke’s and Engage’s applications for Court approval to set-off payables incurred both before and after the insolvency.
The eligible financial contract decision has not yet been rendered by the Court of Appeal, but is expected shortly.
The set-off decision of the Court of Appeal, however, reverses Justice LeVecchio’s decision on set-off, and is very useful as it provides that the gas marketers are entitled to set-off payable amounts against the termination damages, whether or not those payables were incurred before or after the CCAA.  
If the eligible financial contracts decision is also reversed in our favor, then, combined with this decision on set-off, no application to Court would be required in future insolvencies for the purposes of invoking termination and set-off.  
Finally, I think it should be made clear, however, that rights of set-off cannot be made more than they are.  By this I mean our older form of Master Physical Agreement generally permits set-off only of amounts owing for physical transactions against termination damages owing for physical transactions, and does not allow cross set-off to financial transactions.  The standard form ISDA Master, however, does permit cross set-off between financial and physical transactions.  Accordingly, depending upon the particular circumstances of the insolvency and the then payables and in-the-money or out-of-the money positions, whether physically and/or financially, there maybe rights for cross set-off, but this should not be assumed.  In particular, you should note that in the case of Duke’s and Engage’s claims in Blue Range, there were no contractual rights to set-off and they were each relying on equitable rights of set-off, which essentially requires that the set-off amounts arise under the same contract.
Regards, Peter
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