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memorandum

	TO:
	Ann Elizabeth White

	FROM:
	Christopher Boehler

	DATE:
	May 15, 2001

	SUBJECT:
	St. Lucie County - Midway Site - Title and Survey Issues



[bookmark: Start_Memo_Here]	In connection with the above-referenced site, I have reviewed the Commitment for Title Insurance dated effective April  16, 2001, issued by Commonwealth Land Title Insurance Company (the “Title Company”), Commitment Number 864-875914 (the “Commitment”), and the survey of the Property dated October 30, 2000 (the “Survey”), prepared by Culpepper & Terpening, Inc. (the “Surveyor”).  Enclosed for your review please find one (1) copy of the initial draft of the title and survey objection letter (the “Objection Letter”) I prepared in connection with my review of the aforementioned materials.  Please review the Objection Letter and let me know if you have any comments or questions regarding same.  Once I incorporate your comments into the letter, I will forward same to Cooney-Midway Grove, L.C. (“Optionor”).

	In addition to the objections to title raised in the Objection Letter, I would like to bring the following title/survey issues to your attention as well as the actions I have taken, if any, to resolve same:

	i)	A portion of the property lies within the 500 year flood plain.  At some point, Enron’s engineers should investigate this issue further to see what impact, if any, the aforementioned designation would have on the development of the proposed project, given the topography of the land.

	ii)	The surveyor’s certificate shown on the Survey is certified to Lauderdale Land Development Company, LLC, rather than Midway Development Company, LLC (“Optionee”) and references the previous commitment for title insurance.  I will forward a copy of the Commitment and request that the surveyor’s certificate be amended accordingly.

	iii)	According to the Survey, a portion of the property is currently zoned AG-1 and a portion of the property is currently zoned AG-2.5, which designations are agricultural in nature.  Prior to the development of the proposed project, the aforementioned designations will require modification.

	iv)	With respect to Item 7 on Schedule B, Section 2 of the Commitment, the easement benefiting Florida Power & Light Company, which was “granted” pursuant to the instrument referenced in said Item, bisects the proposed site.  Further, the following language contained in said instrument sets forth the parameters with respect to how the owner of the fee may use the land covered by the “easement”:

		“Reserving to the owners [presently, Optionor], however, the right and privilege to use the parcels of land described herein for growing of crops and all other purposes, except as herein stated or as might interfere with the Company’s use thereof, provided that no building or structures, other than fences which do not interfere with the Company’s use of said parcels will be located or constructed by the owners on said parcels of land, and provided, further, that the owners shall not excavate any portion of the right-of-way without written permission of the Company, which permission shall not be unreasonably withheld by Company.  Reserving further to the owners, the right to construct roads, canals, culverts, or underground utility facilities at their own cost and expense across the parcels of land described herein except such road, canal, culvert, or underground utility facilities as may interfere with the structures or facilities or access to same constructed or installed by the Company; provided, further, that no such construction of roads, canals, culverts, or underground utility facilities shall be made without providing written notification to the Company in advance of such construction.”

	In the event that additional title/survey issues come to my attention, I will inform you as soon as possible regarding same.  Please call me with any questions or comments regarding this or any other matter.

	Best regards.

CTB

Enclosures
cc:	Greg Krause (Via facsimile w/ Enclosures)
	Kathleen Carnahan (Via facsimile w/ Enclosures)
HOU:658256.1
HOU:658256.1
