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At the Commission meeting this morning FERC announced a new pipeline interconnection policy, replacing the former policy under which a pipeline is not obligated to grant interconnection, but to the extent a pipeline grants an interconnection for one party, it must grant interconnection to other similarly situated parties.  

Under the new policy a pipeline must allow interconnection if five conditions are met.
1. The requester is willing to bear the cost of the construction or is willing to construct themselves to the pipeline design specifications, and the interconnection:
2. Must not adversely impact operations;
3. Must not diminish service to existing shippers;
4. Must not cause the pipeline to be in violation of environmental or safety permits, rules or regulations; and
5. Must not be in violation of ROW agreements or other contractual agreements.
A pipeline may not deny interconnection on economic grounds.

The new policy was announced in the context of a court remand of a Panhandle decision.  (Docket No. RP97-29).   The Court said that the Commission had not explained why it had ordered Panhandle to remove tariff language allowing Panhandle to deny interconnection requests on economic grounds and how such requirement fits with the similarly situated policy. Panhandle Eastern Pipe Line Company v. FERC, Case No. 98-1048, D.C. Circuit (November 26, 1999).  The Commission takes the opportunity in this order to explain its change in reasoning and announce a new policy in the Panhandle case and for all future pipeline decisions.

Open Commission Discussion Today
· Commissioner Breathitt said that while the policy precludes a pipeline from denying interconnection on economic grounds, it does not preclude the Commission from considering cost-shifting issues and the impact on captive customers in much the same way as the balancing test operates under the new Certificate Policy Statement.  She recognizes that this new policy may allow shippers to bypass part of a pipeline system and she said that she can only support this order because of her understanding that the Commission is willing to entertain these transitional issues on a case by case basis.
· Commission Massey said that he is pleased that the Commission is moving off the similarly situated test towards a more pro-competitive policy.  He feels like pipelines were hesitant to provide hook-ups under the old policy.  He noted that this new policy is generally consistent with the recently announced electric transmission interconnect policy.  His only criticism of the new policy is that he would have preferred to set out a specific timetable for pipelines to respond to requests for interconnection, as the Commission has required on the electric side.  He is worried that pipeline interconnection requests will suffer undue delay.
· Chairman Hoecker declared this to be another pro competitive policy.  He recognizes that it might pose some revenue loss issues, but is not willing to entertain an exit fee regime.  He noted that the Commission’s bypass policy poses similar revenue risks for LDCs.

Prior Policy and Comparison of NGA and FPA Authority
Under prior FERC policy, pipelines are not required to construct facilities to interconnect with any party.  Rather the FERC requires that pipelines treat similarly situated entities alike. There is no discrimination where a pipeline denied interconnects to all similarly situated parties.  Southwestern Pub. Serv. Co. v. Red River Pipeline, 63 FERC ¶ 61,125, 61825 (1993).  This policy arose based on the language of Section 7(a) of the NGA that provides (in relevant part) that "the Commission shall have no authority to …compel such natural-gas company to establish physical connection… when to do so would impair its ability to render adequate service." 

Nor is there a requirement under the NGA or FERC regulations for pipelines to include interconnect policies in their tariff.  Neither FGT, NNG, nor TW have a specific interconnect policy in its tariff.  Each of the pipelines has a "facilities" provision stating that there is no obligation to modify existing facilities or construct new facilities, but that to the extent the pipeline does construct facilities, it will do so on a not unduly discriminatory basis.  Furthermore, Section 284.8(e) of the regulations provides that pipeline need not provide service that would require construction or acquisition of any new facilities.  

Notwithstanding the lack of a mandatory FERC interconnection policy, pipelines historically built interconnections where its shippers sought new sources of supply (new receipt points) or new markets to deliver gas (new delivery points).  More recently; however, complaints have arisen over pipelines refusal to interconnect with other pipelines.  The refusing pipelines cite concerns over the physical location of the interconnection (i.e. concern that the interconnecting pipeline is trying to extract physical flexibility from the other) or the economic impact of the impact (i.e. concern that the interconnecting pipeline is trying to circumvent the rate structure).    For example, ANR filed a complaint against Transco for denying a request for a new interconnection.  Transco denied that interconnect because it was concerned that the proposed interconnection was an attempt to circumvent Transco's IT feeder rate structure. See e.g. the ALJ initial decision explaining the reasons why a pipeline might want to deny an interconnection.  ANR Pipeline Company v. Transcontinental Gas Pipe Line Corporation, 86 FERC ¶ 63,010 (March 11, 1999).   The Commission also voted out an order on this complaint today. 

In contrast to the NGA limitations on compelling facilities, section 210 of the Federal Power Act (added as part of the Energy Policy Act of 1992) specifically gave FERC jurisdiction in transmission interconnections (note: the FERC doesn’t otherwise have certificate-type facilities jurisdiction on the electric side).   

Conclusion
In summary, this new pipeline interconnect policy seems to be another example of the Commission insisting on common gas & electric policies, even where the underlying statutory authorities differ.  It will be interesting to see whether pipelines collectively seek to challenge the FERC’s authority to compel facilities without regard to economic considerations or whether pipelines take the approach of Commissioner Breathitt – addressing cost-shifting issues in individual cases.

Note:  This summary of the new policy is based on the Commission meeting discussion alone.  I’ll circulate the order when I receive a copy.
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