Comments on HPL Gas Contract

Article				Comment
	2.1 – Scope of Agreement
	What’s meaning of “Each Transaction shall be construed as one with this Agreement…” The provision already states clearly (twice) that the Transaction and the Agreement shall be considered a “single integrated agreement”, so this must mean something else.  What?

	2.2 Transaction Procedures
	It’s okay as written, particularly since either party may “opt out” of the telephone-based transaction entry by notifying the other party in advance.

	2.3 Equipment and Transaction Tape
	This creates problems: (1) it mandates each party having telephone recording equipment.  We may not chose to have it, and may opt to give the notice per 2.2 requiring only “paper-based” contracts.   To fix, change “shall” in the first line to “may.”   (2)  we must object to “no Transaction shall be vitiated should a malfunction occur in equipment…” – because it is entirely possible the malfunctioning tape is the only valid evidence of the what the final deal was (if that’s what they are relying upon in lieu of paper).  An acceptable compromise would be to change the final clause (last 4 lines) to “if the Transaction is evidenced by the written and computer records of the Parties…[etc.}.”  This more sensibly makes the preservation of a contract contingent on other records being sufficient to prove the deal – rather than declaring, regardless of the realities, that they DO prove the deal.

	2.4 Confirmations
	This and the preceding section MAY BE STRUCK if we are going to take a stand against telephonic contracting.   However, that is a business decision.  If not (we don’t reject it out of hand), this clause is acceptable.

	2.5 Enforcement
	Again, leaving or striking depends on whether we leave in the option of telephone deals in the Master.

	3 Quantity Obligations and Seller’s/Buyer’s Failure to Sell/Purchase
	No legal objections to these sections.  Note: business terms include (a) 15 cent “liquidated damage” charge on top of cover (make-whole) damages to compensate for “administrative costs” imposed on other party;  (b) no buyer participation in “upside” of failure to take required quantities (i.e., if market is more lucrative than contract price).

	4  (except 4.5) Defaults and Remedies/Early Termination
	Generally acceptable.  Changes:  in 4.1, insert “and reasonable” between “associated” and “costs and attorneys fees” both times when it occurs;  in 4.2, substitute 30 for 5 business days in 13th line, respecting time to cure any breach of covenant other than nonpayment or false representation (we see no compelling need for greater urgency in such cases).  Note:  business terms include right to terminate for 30 days of failing to deliver/take scheduled quantities in 1 yr. period (we have inserted similar provisions for “repeat offenders” even if dollars are squared up).

	4.5 Collateral Requirement
	We would strike.  Both parties are solvent, deep-pocket firms.  There is another Art. 4 provision we accept that requires either party to post collateral if their strong financial position starts to decay (“material adverse change”  -- see 4.2 (vi)). 
The idea of compelling a company to also post collateral just because a “physical” contract it is fully performing has become unfavorable vis a vis the market is strange, and brings in concepts of financial hedging instruments that should be confined to that universe.  

	5 Force Majeure
	NOTE:  This has unusual feature of being limited to 60 days aggregate in any 12 month period (beyond which party affected would have to perform or pay damages).  This may be acceptable (business decision).  There is, however, one ambiguity:  the clause provides that the party receiving notice of FM “may immediately take such action as it deems necessary at its expense for the entire 60 Day period.”  This is confusing because there is no requirement (nor should there be) that FMs must be declared in 60-day blocks; and most FMs would be much shorter in duration.  60 days is only the amount a party could claim cumulatively in any year and be excused.  Is the intent, then, to cut loose the non-declaring party to make alternative arrangements for as much as 60 days even if the FM event is 1 or 2 days?  

	6.1 Taxes (Paid by Seller)
	Note:  Seller is responsible for taxes up to Delivery Point, but taxes levied either at the DP (e.g., a sales tax) or downstream of the DP (e.g., a “carbon” or “Btu” tax for burning gas) go to Buyer.  

	6.2 New Taxes
	1st item:  the clause at the end of par. A (“provided, if Buyer does not identify its contracts for long-term fixed sourcing…this Par. A shall not apply”)  We have never seen a clause like this in our contracts. I’d like an explanation, but I suspect it relates to wholesale transactions with distribution utilities.   The tentative conclusion, then, is that Par. A does NOT apply.
2nd item:  Par. B:  this contains a long and complex provision whose upshot is that a party has an “out” if it incurs a “New Tax.”   The other party can moot the “out” if it elects to pay the New Tax that the taxed party is balking at.  If no compromise can be reached, the newly taxed party can declare an Early Termination.   If so, the economic benefit of the contract (if the contract is favorable to one party or the other versus current market quotations) goes to appropriate party as an early termination “liquidation” payment, but only one-half the normal amount.  There is no de minimis rule to exclude very small tax increases – giving one party an opportunity to cut out of a deal that’s proved disadvantageous at one-half the normal cancellation cost.  

	6. 3 Co-operation
	Propose adding as 2nd sentence :  “In the event an Early Termination Payment is calculated pursuant to Article 6.2, the Parties shall co-operate to minimize associated costs and attorneys’ fees.”  

	7  Title, Risk of Loss, Indemnity..etc
	You raise the question whether they want both parties to indemnify each other for gross negligence.  Studying the language of  the final proviso, I think it would more accurately state the intent if,  instead of reading “PROVIDED NEITHER PARTY SHALL BE LIABLE IN RESPECT OF ANY CLAIM TO THE EXTENT SAME RESULTED FROM THE GROSS NEGLIGENCE, WILLFUL MISCONDUCT, OR BAD FAITH OF THE INDEMNIFIED PARTY,” it should state:  “ PROVIDED THE INDEMNIFYING PARTY SHALL NOT BE LIABLE UNDER THIS PROVISION IN RESPECT OF ANY CLAIM…[etc.].”  It seems to me the provision should be silent on whether the (otherwise) indemnified party MIGHT be culpable and liable under some theory of law if it did one of the “heinous” things listed, rather than give both parties a full pass.

	8 Notices
	Question this sentence:  “Notice by overnight mail or courier shall be deemed to have been received two Business Days after it was sent or such earlier time  confirmed by the receiving Party.”  Why should there be a “deemed” receipt date, which would mean the party supposedly getting the notice is held legally to have received it whether or not the party actually has?  Either method (overnight mail; courier) generates an acknowledgement of receipt when it is actually delivered, does it not, making “deeming”  unnecessary.

	8.2  Transfer
	This is an usually restrictive assignment clause, in that it does NOT require the non-assigning party to be “reasonable” in refusing to consent to a transfer.  There is an  exception for transfer to a party “acquiring substantially all the assets” of the assigning party.  It would be more flexible if  it either had the standard language about consent “not being unreasonably withheld” OR the final clause were amended to state “…any person or entity succeeding to all or substantially all of the assets of such Party involved in providing or receiving service hereunder.”  Under their verbiage, the assigning party remains contingently liable in the latter case anyway.  

	8.3 Limitation of Remedies
	Much of this lengthy provision is boilerplate designed to make sure the Seller does not have to pay more than the limited damages (cover costs) in the event of its breach.  However, there are two concerns:
1st item:  all warranties as to the quality  of the product being sold are WAIVED other than “express representations and warranties herein set forth.”  The contract lacks any quality specifications except in the definition of Gas, where it provides that Gas means “methane  and other gaseous hydrocarbons meeting the quality standards and specifications of Buyer’s Transporter.”  This is obviously problematic in that Buyer does not have a “transporter”.  Even if it were changed to Seller’s Transporter, would that work?  (Only if it were a substantial, neutral 3rd party whose specifications were reliable and whose gas commingled multiple sources.)   This needs review!
2nd item:  the last 20 lines or so (non-bold) unveil an unusual provision whose meaning is unclear to me.  Most particularly of all:  what is the practical meaning of  the declaration that “the Parties agree that (i) 3 business days is a commercially reasonable period to purchase or sell Gas in respect of a  Seller’s  or Buyer’s Deficiency Default…” (See also “longer period” clause following if volume exceeds 20,000/day.)  

	8.6  Document, Record Retention, Evidence
	This section contains a lot of legal “boilerplate” that  is unobjectionable.  However, one sentence concerns me:  “The conduct of the Parties in accordance with the Transaction Procedures shall evidence a course of dealing and a course of performance accepted by the Parties in furtherance of this Agreement and all Transactions entered into by the Parties.”  I would like any explanation of why this was injected.  Normally, “course of dealing” evidence becomes relevant if there is a void somewhere in terms of parties documenting their contractual undertakings.  I can’t see any such void in HPL’s standard contracts. 

	8.8 Confidentiality
	We would like to add “consultants” after “accountants” in the third line.

	Appendix-Definitions – Force Majeure
	Unusual in that it does not contain the usual list of specific examples.  It is particularly important for us to bring labor relations into the picture.  Suggest the standard language on settling strikes, which is NOT in here:  “The settlement of strikes or other labor difficulties shall be entirely within the discretion of the Party suffering the difficulties; accordingly, failure to settle same shall not preclude a Party from obtaining relief under Article 5.” 
Also, propose inserting “(including third-party-owned Gas)” immediately following “loss or failure of Seller’s Gas supply” to clarify what’s meant is Gas supply from diverse sources.

	Definitions – Confirm Deadline
	2nd clause:  A much better way to put it would be:
“provided, if the Confirmation is received on a non-Business Day or after the normal working hours of a Business Day, it shall be deemed received at the opening [not “open”] of the next Business Day.”  

	App. – Operations and Delivery; Scheduling Requests
	Buyer must submit nom for next month 2 business days “prior to Seller’s nomination deadline” for 1st gas day of month.  Fine, but when is Seller’s nomination deadline?  The clause seems to beg the question.

	App. – Gas Specifications
	Says the Seller will meet or exceed the Seller’s specifications.  Again, begs the question: what are they?  See note above re Art. 8.3, Limitation of Remedies, and dependency on Buyer’s Transporter’s specs.

	Financial Matters, Billing, etc.
	Add to 3rd sentence:  “ provided, however, that if Seller is late in providing Buyer with the monthly statement as required above, then one Business Day shall be added to the due date for each Business Day past the required date that Seller actually provides the statement.”

	Audit Rights
	Insert in 4th line as follows: “ the books and records of the other Party or its Affiliate(s)…[etc].”

	Effect of Waiver or Consent
	The 1st sentence, stipulating that waiver of any default by a Party does not operated to waive other defaults, is standard and acceptable.  The next sentence is not standard and operates, in effect, to nullify the well-established legal principles regarding waiver, laches (delay) etc.  These legal principles have been established for a reason – fairness. While we should object to the 2nd sentence, I would accept it if limited to “any payment provisions of” the Agreement (which could be inserted in the 6th line after “with respect to”.  Otherwise, the basic principle “you snooze, you lose” should obtain, as in any other legal agreement.

	Indemnifications
	Insert “reasonable” before “attorneys’ fees” in the 9th line from the bottom.  

	Arbitration
	The HPL Enfolio presents an extensive, blanket Arbitration clause.  As you know, our legal department is strongly biased toward mediation clauses only, with courts as the preferred resort if mediation does not work.  If each side insists on its position, we’ll never get a contract done.  Ask how critical is it for them to have arbitration.  Do they agree to mediation clauses instead?

	Authority for Transactions
	The 1st sentence, taken literally (“each of its employees has authority…”) is beyond the pale.  Obviously, very few of our employees have this authority.  Suggest confining by inserting “employees who execute a Transaction Agreement or agree to a specific Transaction by Telephone…”  If, of course, we strike elsewhere the capability to enter into binding agreements via telephone, only the first part of the insertion is needed.

	
	



