

TBMA/ISDA Draft of February 23, 2001
Amendments to Title IX of H.R. 333 
(February 21, 2001 reported version)
(with explanations of proposed amendments)

Page 286, line 11, insert the following before the semicolon:  “, and including any repurchase or reverse repurchase transaction on any such security, certificate of deposit, loan, interest, group or index, or option”.
Includes expressly in the FDIA securities contract definition repurchase or reverse repurchase transactions involving securities, CDs, mortgage loans, and interests therein and indices thereof.  A similar change was made in the Bankruptcy Code to address the experience gained in the hedge fund crisis and the expansion of these markets in recent years.
Page 287, line 10, insert a comma after “index”.
Corrects typographical error.
Page 288, line 18, insert the following after “clause”:  “or any guarantee or reimbursement obligation in connection with any agreement or transaction referred to in this clause”.
Clarifies that the FDIA securities contract definition includes guarantee or reimbursement obligations in respect of such contracts.  This change facilitates the use of the close-out and related provisions by clearing organizations that operate by guarantee, as opposed to novation.
Page 291, line 8, insert the following after “clause”:  “or any guarantee or reimbursement obligation in connection with any agreement or transaction referred to in this clause”.
Clarifies that the FDIA commodity contract definition includes guarantee or reimbursement obligations in respect of such contracts.  This change facilitates the use of the close-out and related provisions by clearing organizations that operate by guarantee, as opposed to novation.
Page 293, line 7, insert the following after “(IV)”:  “or any guarantee or reimbursement obligation in connection with any agreement or transaction referred to in subclause (I), (II), (III), or (IV)”.
Clarifies that the FDIA forward contract definition includes guarantee or reimbursement obligations in respect of such contracts.  This change facilitates the use of the close-out and related provisions by clearing organizations that operate by guarantee, as opposed to novation.
Page 296, line 2, insert the following after “(V)”:  “or any guarantee or reimbursement obligation in connection with any agreement or transaction referred to in subclause (I), (III), (IV), or (V)”.
Clarifies that the FDIA repurchase agreement definition includes guarantee or reimbursement obligations in respect of such agreements.  This change facilitates the use of the close-out and related provisions by clearing organizations that operate by guarantee, as opposed to novation.
Page 297, line 7, insert “total return,” before “credit”.
Adds “total return swaps” to the list of enumerated transactions in the FDIA swap agreement definition, reflecting the fact that total return swaps have become commonly traded in the credit derivatives market. 
Page 297, line 17, insert “has been,” before “is”.
Page 297, lines 18-19, strike “regularly entered into in the swap market” and insert “the subject of recurrent dealings in the swap markets”.
Reduces uncertainty as to the meaning of “regularly entered into” in the catch-all for additional types of covered swap agreements while preventing the catch-all from applying to “one-off” or isolated transactions.  The revised language is similar to the catch-all in the forward contract definition.
Page 298, line 1, insert “quantitative measures associated with an occurrence, extent of an occurrence or contingency associated with a financial, commercial or economic consequence,” before “or”.
Page 298, lines 1 and 2, insert “or financial” after “economic” each place it appears.
These two changes conform in part the list of eligible underlying commodities for the catch-all for additional types of swap agreements to those used in the definition of swap agreement in Title III of the Commodity Futures Modernization Act of 2000 (the “CFMA”) and the definition of excluded commodity in the CFMA.
Page 299, line 5, insert the following after “(V)”:  “or any guarantee or reimbursement obligation in connection with any agreement or transaction referred to in subparagraph (I), (II), (III), (IV), or (V)”.
Clarifies that the FDIA swap agreement definition includes guarantee or reimbursement obligations in respect of such agreements.  This change facilitates the use of the close-out and related provisions by clearing organizations that operate by guarantee, as opposed to novation.
Page 299, line 19, insert “the Gramm-Leach-Bliley Act” before “and”.
Adds the Gramm-Leach-Bliley Act to the list of statutes in the savings clause for  the definition of swap agreement.
Page 305, line 19, strike “contract” and insert “contracts”.
Corrects typographical error.
Page 306, line 18, insert “cleared by or” before “subject”.
Clarifies that FDIA protection for clearing organizations in the event of a transfer of a qualified financial contract applies without the need for an inquiry as to whether the clearing organization has “rules”.  (The CFMA permits the development of various types of clearing organizations, some of which may not have “rules” in the traditionally understood sense.)
Page 307, line 2, insert the following after “institution”:  “and the term ‘clearing organization’ means a “clearing organization” as defined in Section 402 of the Federal Deposit Insurance Corporation Improvement Act of 1991”.
Conforms the definition of clearing organization for purposes of the FDIA to the proposed revised definition for FDICIA, which includes the new types of clearing organization permitted by the CFMA.
Page 313, line 2, strike “or” and insert a comma before “that”.
Page 313, line 4, insert the following after “Act”:  “or that is a multilateral clearing organization (as defined in Section 408 of this Act)”.
Expands clearing organization definition for purposes of FDICIA netting provisions to include the new types of clearing organizations (e.g. multilateral clearing organizations) permitted by CFMA.
Page 317, line 12: strike “AND” and insert a comma after “BANKS”.
Page 317, line 13, insert “, CERTAIN STATE MEMBER BANKS AND EDGE ACT CORPORATIONS” before the period.
Page 317, line 21, strike “AND” and insert a comma after “BANKS”.
Page 317, line 22, insert “, CERTAIN STATE MEMBER BANKS AND EDGE ACT CORPORATIONS” before the period.
Page 318, line 2, insert the following after “agency”:  “or a corporation chartered under section 25A of the Federal Reserve Act or an uninsured State member bank which operates, or operates as, a multilateral clearing organization pursuant to Section 409 of this Act,”.
Page 318, line 7, insert the following before the semicolon:  “in the case of an uninsured national bank or uninsured Federal branch or agency, or to the receiver of a corporation chartered under section 25A of the Federal Reserve Act or an uninsured State member bank appointed by the Federal Reserve Board in the case of a corporation chartered under section 25A of the Federal Reserve Act or an uninsured State member bank”.
Page 318, line 15, insert the following before the semicolon:  “in the case of an uninsured national bank or uninsured Federal branch or agency, or to the receiver or conservator of a corporation chartered under section 25A of the Federal Reserve Act or an uninsured State member bank appointed by the Federal Reserve Board in the case of a corporation chartered under section 25A of the Federal Reserve Act or an uninsured State member bank”.
Page 318, line 18, strike “or” and insert a comma after “bank”.
Page 318, line 19, insert the following before the period:  “a corporation chartered under section 25A of the Federal Reserve Act or an uninsured State member bank which operates, or operates as, a multilateral clearing organization pursuant to Section 409 of this Act”.
Page 318, line 21, strike “or” and insert a comma after “bank”.
Page 318, line 22, insert the following after “agency”:  “a corporation chartered under section 25A of the Federal Reserve Act or an uninsured State member bank which operates, or operates as, a multilateral clearing organization pursuant to Section 409 of this Act,”.
Page 319, line 3, insert  “and the Federal Reserve Board” after “Currency”.
Page 319, line 4, insert “each” after “may”.
Page 319, line 8, insert “and the Federal Reserve Board” after “Currency” and insert “each” after “shall”.
The preceding changes close a gap in the qualified financial contract close-out provisions for uninsured state member banks and Edge Act corporations that operate, or operate as, multilateral clearing organizations under the CFMA.  The changes would extend the FDIA close-out provisions to a receiver or conservator appointed by the Federal Reserve Board.
Page 321, line 6, insert the following before “but”:  “or any guarantee or reimbursement obligation by or to a forward contract merchant or financial participant in connection with any agreement or transaction referred to in subparagraph (A), (B), (C), or (D),”.
Clarifies that the Bankruptcy Code forward contract definition includes guarantee or reimbursement obligations in respect of such contracts.  This change facilitates the use of the close-out and related protections by clearing organizations that operate by guarantee, as opposed to novation.
Page 321, lines 7-8, strike “actual value of such contract on the date of the filing of the petition” and insert “damages in connection with any such agreement or transaction measured in accordance with Section 562 of this title”.
Resolves an inconsistency between this provision, which in effect would measure damages by (and thus limit the scope of security arrangements to) the value of the contract as of the date of the petition, and new section 562 of the Bankruptcy Code, which provides that damages are to be measured as of the earlier of the date of the rejection of a contract or its liquidation, termination or acceleration.  
Page 323, line 18, insert the following after “(iv)” (and before the comma):  “or any guarantee or reimbursement obligation by or to a repo participant or financial participant in connection with any agreement or transaction referred to in clause (i), (ii), (iii), or (iv)”.
Clarifies that the Bankruptcy Code repurchase agreement definition includes guarantee or reimbursement obligations in respect of such contracts.  This change facilitates the use of the close-out and related protections by clearing organizations that operate by guarantee, as opposed to novation.
Page 323, lines 19-21, strike “actual value of such contract on the date of the filing of the petition” and insert “damages in connection with any such agreement or transaction measured in accordance with Section 562 of this title”.
Resolves an inconsistency between this provision, which in effect would measure damages by (and thus limit the scope of security arrangements to) the value of the contract as of the date of the petition, and new section 562 of the Bankruptcy Code, which provides that damages are to be measured as of the earlier of the date of the rejection of a contract or its liquidation, termination or acceleration.  
Page 324, line 11, insert “— (I)“ after “is” (so that the remainder of lines 11-13 will be in subclause (I)).
Page 324, line 13, strike “—”.
Page 324, line 14, strike “ “(I)” and move the remainder of lines 14-16 into subclause (I).
These changes correct an incorrect subparagraph designation in the Bankruptcy Code swap agreement definition that would have created significant uncertainty as to the meaning of the provision and deviated from the definition in the FDIA. 
Page 325, line 3, insert “total return,” before “credit spread”.
Adds “total return swaps” to the list of enumerated transactions in the Bankruptcy Code swap agreement definition, reflecting the fact that total return swaps have become commonly traded in the credit derivatives market. 
Page 325, line 14, insert “has been,” before “is”.
Page 325, lines 15-16, strike “regularly entered into in the swap market” and insert “the subject of recurrent dealings in the swap markets”.
Reduces uncertainty as to the meaning of “regularly entered into” in the catch-all for additional types of covered swap agreements while preventing the catch-all from applying to “one-off” or isolated transactions.  The revised language is similar to the catch-all in the forward contract definition.
Page 325, line 23, insert the following after “instruments,”:  “quantitative measures associated with an occurrence, extent of an occurrence or contingency associated with a financial, commercial or economic consequence,”.
Page 325, lines 24 and 25, insert “or financial” after “economic” each place it appears.
These two changes conform in part the list of eligible underlying commodities for the catch-all for additional types of swap agreements to those used in the definition of swap agreement in Title III of the CFMA and the definition of excluded commodity in the CFMA.
Page 326, line 24, insert the following after “(v)” (and before the comma):  “or any guarantee or reimbursement obligation by or to a swap participant or financial participant in connection with any agreement or transaction referred to in clause (i) through (v)”.
Clarifies that the Bankruptcy Code swap agreement definition includes guarantee or reimbursement obligations in respect of such contracts.  This change facilitates the use of the close-out and related protections by clearing organizations that operate by guarantee, as opposed to novation.
Page 326, line 25 through page 327, line 2, strike “actual value of such contract on the date of the filing of the petition” and insert “damages in connection with any such agreement or transaction measured in accordance with Section 562 of this title”.
Resolves an inconsistency between this provision, which in effect would measure damages by (and thus limit the scope of security arrangements to) the value of the contract as of the date of the petition, and new section 562 of the Bankruptcy Code, which provides that damages are to be measured as of the earlier of the date of the rejection of a contract or its liquidation, termination or acceleration.  
Page 327, line 14, insert “the Gramm-Leach-Bliley Act” before “and”.
Adds the Gramm-Leach-Bliley Act to the list of statutes in the savings clause for  the definition of swap agreement.
Page 328, line 7, insert the following before the semicolon:  “, and including any repurchase or reverse repurchase transaction on any such security, certificate of deposit, loan, interest, group or index, or option”.
Includes expressly in the Bankruptcy Code securities contract definition repurchase or reverse repurchase transactions involving securities, CDs, mortgage loans, and interests therein and indices thereof.  The change reflects the experience gained in the hedge fund crisis and the expansion of these markets in recent years. 
Page 329, line 25, strike the comma.
Corrects typographical error.
Page 330, line 2, insert the following after “subparagraph” (and before the comma):  “or any guarantee or reimbursement obligation by or to a stockbroker, securities clearing agency, financial institution or financial participant in connection with any agreement or transaction referred to in this subparagraph”.
Clarifies that the Bankruptcy Code securities contract definition includes guarantee or reimbursement obligations in respect of such contracts.  This change facilitates the use of the close-out and related protections by clearing organizations that operate by guarantee, as opposed to novation.
Page 330, lines 3-4, strike “actual value of such contract on the date of the filing of the petition” and insert “damages in connection with any such agreement or transaction measured in accordance with Section 562 of this title”.
Resolves an inconsistency between this provision, which in effect would measure damages by (and thus limit the scope of security arrangements to) the value of the contract as of the date of the petition, and new section 562 of the Bankruptcy Code, which provides that damages are to be measured as of the earlier of the date of the rejection of a contract or its liquidation, termination or acceleration.  
Page 331, line 12, insert the following before the comma:  “or any guarantee or reimbursement obligation by or to a commodity broker or financial participant in connection with any agreement or transaction referred to in this paragraph”.
Clarifies that the Bankruptcy Code commodity contract definition includes guarantee or reimbursement obligations in respect of such contracts.  This change facilitates the use of the close-out and related protections by clearing organizations that operate by guarantee, as opposed to novation.
Page 331, lines 12-14, strike “actual value of such contract on the date of the filing of the petition” and insert “damages in connection with any such agreement or transaction measured in accordance with Section 562 of this title”.
Resolves an inconsistency between this provision, which in effect would measure damages by (and thus limit the scope of security arrangements to) the value of the contract as of the date of the petition, and new section 562 of the Bankruptcy Code, which provides that damages are to be measured as of the earlier of the date of the rejection of a contract or its liquidation, termination or acceleration.  
Page 331, line 19 through page 332 line 11:  restore deleted text.
In light of the proposed inclusion of clearing organizations in the financial participant definition, the change made to the financial institution definition by the CFMA should be reversed, and this provision should be reinstated.
Page 332, line 13, insert “— (A)” after “means” (making the remainder of page 332, line 13 through page 333 line 3 part of subparagraph (A)).
Corrects subparagraph numbering.
Page 332, line 15, insert “swap agreement, repurchase agreement,” after “commodity contract,”.
Includes swap agreements and repurchase agreements in the calculation of whether an entity meets the financial requirements for being a financial participant.  This is consistent with Federal Reserve Board Regulation EE implementing FDICIA.
Page 333, line 3, insert after “period;” the following new subparagraph (B):  “or (B) a “clearing organization” (as such term is defined in Section 402 of the Federal Deposit Insurance Corporation Improvement Act of 1991);”.
Adds to the financial participant definition clearing organizations (including the new types of clearing organization permitted by the CFMA).
Page 333, line 4, redesignate subclause (2) as subclause (3).
Page 333, line 7, strike the comma after “entity”.
Page 333, line 9, strike the “or” after “merchants”.
Corrects typographical errors.
Page 334, line 3, insert the following before the semicolon:  “or any guarantee or reimbursement obligation related to one or more of the foregoing”.
Clarifies that the Bankruptcy Code master netting agreement definition includes guarantee or reimbursement obligations in respect of such agreements.  This change facilitates the use of the close-out and related protections by clearing organizations that operate by guarantee, as opposed to novation.
Page 334, line 24, strike “and”.
Page 335, line 2, strike “and”.
The changes clarify that property to be set off need not be “held by,” “pledged to” AND “under the control of” the creditor”. 
Page 335, lines 7, 13 and 17, insert “or financial participant” after “swap participant” each place it appears.
Allows clearing organizations (which are included in the financial participant definition) to take advantage of the exception to the automatic stay for setoff in connection with swap agreements.  The change reflects the permissibility of clearing of OTC derivatives under the CFMA.
Page 335, line 15, strike “and”.
Page 336, line 10, strike “and”.
The changes clarify that property to be set off need not be “held by,” “pledged to” AND “under the control of” the creditor”. 
Page 337, strike line 8.
Page 337, line 11, insert before “and” the following new subparagraph (C):  “and (C) by inserting “or financial participant” after “swap participant” each time such term appears;”.
Allows clearing organizations (which are included in the financial participant definition) to rely on the anti-avoidance provision for swap agreements.  The change reflects the permissibility of clearing of OTC derivatives under the CFMA.
Page 339, strike line 12.
Page 339, line 15, insert before the period the following new subparagraph (3):  
and (3) by striking the text of the second sentence before “whether” and inserting “As used in this section, the term “contractual right” includes a right set forth in a rule or bylaw of a derivatives clearing organization (as defined in the Commodity Exchange Act), a multilateral clearing organization (as defined in the Federal Deposit Insurance Corporation Improvement Act of 1991), a national securities exchange, a national securities association, a contract market designated under the Commodity Exchange Act, a derivatives transaction execution facility registered under the Commodity Exchange Act, or a board of trade (as defined in the Commodity Exchange Act) or in a resolution of the governing board thereof and a right,”
Expands the definition of “contractual right” for purposes of forward contract and commodity contract close-out provision to include rules or bylaws of clearing organizations, exchanges, contract markets, derivatives transaction execution facilities (DTEFs) and other boards of trade.  The change reflects the new forms of clearing organizations and trading facilities permitted by the CFMA.
Page 339, strike line 23.
Page 340, line 3, strike the period and insert the following new subparagraph (3): 
; and
(3) by striking the text of the third sentence before “whether” and inserting “As used in this section, the term “contractual right” includes a right set forth in a rule or bylaw of a derivatives clearing organization (as defined in the Commodity Exchange Act), a multilateral clearing organization (as defined in the Federal Deposit Insurance Corporation Improvement Act of 1991), a national securities exchange, a national securities association, a contract market designated under the Commodity Exchange Act, a derivatives transaction execution facility registered under the Commodity Exchange Act, or a board of trade (as defined in the Commodity Exchange Act) or in a resolution of the governing board thereof and a right,”.
Expands the definition of “contractual right” for purposes of repurchase agreement close-out provision to include rules or bylaws of clearing organizations, exchanges, contract markets, derivatives transaction execution facilities (DTEFs) and other boards of trade.  The change reflects the new forms of clearing organizations and trading facilities permitted by the CFMA.
Page 340, line 14, strike “and”.
Page 340, line 18, insert before the period the following new subparagraph (3):  
and (3) by striking the text of the second sentence before “whether” and inserting “As used in this section, the term “contractual right” includes a right set forth in a rule or bylaw of a derivatives clearing organization (as defined in the Commodity Exchange Act), a multilateral clearing organization (as defined in the Federal Deposit Insurance Corporation Improvement Act of 1991), a national securities exchange, a national securities association, a contract market designated under the Commodity Exchange Act), a derivatives transaction execution facility registered under the Commodity Exchange Act, or a board of trade (as defined in the Commodity Exchange Act) or in a resolution of the governing board thereof and a right,”.
Expands the definition of “contractual right” for purposes of swap agreement close-out provision to include rules or bylaws of clearing organizations, exchanges, contract markets, derivatives transaction execution facilities (DTEFs) and other boards of trade.  The change reflects new the forms of clearing organizations and trading facilities permitted by the CFMA.
Page 341, line 3, insert “; Proceedings under Chapter 15” after “contracts”.
Corrects heading reference.
Page 342, line 11, insert “traded on or subject to the rules of a contract market designated under the Commodity Exchange Act or a derivatives transaction execution facility registered under the Commodity Exchange Act” after “contract”.
Page 342, line 22, insert “and traded on or subject to the rules of a contract market designated under the Commodity Exchange Act or a derivatives transaction execution facility registered under the Commodity Exchange Act” after “debtor”.
These changes limit the scope of the commodity customer exception to the master netting close-out protections to regulated commodity contracts, i.e. contracts traded on a contract market or DTEF, as opposed to an unregulated off-exchange commodity contract (which is now permitted by the CFMA).
Page 343, line 5, strike “agreement” and insert “or similar arrangement”.
Broadens reference to include cross-guarantee and similar arrangements that have developed that are functionally similar to more traditional cross-margining agreements.
Page 343, line 9, strike “5a(a)(12)(A)” and insert “5c(c)(1) or (2)”.
Corrects section reference as a result of CFMA.
Page 343, line 10, strike “been approved” and insert “not been abrogated or rendered ineffective by the Commodity Futures Trading Commission”.
Reflects CFMA provision that permits clearing organization rules (including cross-margining or similar arrangements) to become effective without advance CFTC approval, subject to CFTC abrogation proceedings in the event the rule or arrangement violates the Commodity Exchange Act.
Page 343, strike lines 18-21 from “national” through “market” and insert “derivatives clearing organization (as defined in the Commodity Exchange Act), a multilateral clearing organization (as defined in the Federal Deposit Insurance Corporation Improvement Act of 1991), a national securities exchange, a national securities association, a contract market designated under the Commodity Exchange Act, a derivatives transaction execution facility registered under the Commodity Exchange Act, or a board of trade (as defined in the Commodity Exchange Act)”.
Expands the definition of “contractual right” for purposes of master netting agreement close-out provision to include rules or bylaws of clearing organizations, exchanges, contract markets, derivatives transaction execution facilities (DTEFs) and other boards of trade.  The change reflects the new forms of clearing organizations and trading facilities permitted by the CFMA.
Page 344, text following line 18, insert “; Proceedings under Chapter 15” after “contracts”.
Corrects heading reference.
Page 345, line 21, insert “financial participants” before “securities”.
Corrects heading reference.
Page 346, line 9, insert “in subsection (a)(2)(B)(ii), by inserting before the semicolon, and” after “(1)”.
Permits setoff of a claim relating to a securities contract, repurchase agreement, commodity contract, swap agreement, or master netting agreement even if the claim was transferred during the 90 days prior to filing or while the debtor was insolvent.  The change would facilitate cross-guarantee arrangements between clearing organizations, for example, by allowing the guaranteeing organization to setoff claims arising through subrogation.
Page 346, line 23, redesignate subclause (2) as subclause (3) and insert the following as subclause (2):  “(2) in sections 362(b)(7) and 546(f), by inserting “or financial participant” after “repo participant” each time such term appears;”
Allows clearing organizations (which are included in the financial participant definition) to rely on the exclusion from the automatic stay and anti-avoidance provisions for repurchase agreements.
Page 347, line 1, redesignate subclause (3) as subclause (4).
Page 347, line 3, redesignate subclause (4) as subclause (7), and insert the following as subclauses (5) and (6):  
(5) in section 548(d)(2)(C), by inserting “or financial participant” after “repo participant”;

(6) in section 548(d)(2)(D), by inserting “or financial participant” after “swap participant”;

These provisions would allow clearing organizations (which are included in the financial participant definition) to rely on the anti-avoidance provisions in section 548 in connection with repurchase agreements and swap agreements.  The change reflects the permissibility of clearing of such instruments under the CFMA.
Page 347, line 6, strike lines 6-8 from “inserting” through “market” and insert the following:
striking the second sentence and inserting “As used in this section, the term “contractual right” includes a right set forth in a rule or bylaw of a derivatives clearing organization (as defined in the Commodity Exchange Act), a multilateral clearing organization (as defined in the Federal Deposit Insurance Corporation Improvement Act of 1991), a national securities exchange, a national securities association, a contract market designated under the Commodity Exchange Act, a derivatives transaction execution facility registered under the Commodity Exchange Act, or a board of trade (as defined in the Commodity Exchange Act)
Expands the definition of “contractual right” for purposes of securities contract close-out provision to include rules or bylaws of clearing organizations, exchanges, contract markets, derivatives transaction execution facilities (DTEFs) and other boards of trade.  The change reflects the new forms of clearing organizations and trading facilities permitted by the CFMA.
Page 347, line 12, strike “and”.
Page 347, line 13, redesignate subclause (5) as subclause (8).
Page 347, line 14, strike the period and insert a semicolon followed by the following new subclauses (9) and (10):
(9) in section 559, by inserting “or financial participant” after “repo participant” each time such term appears; and
(10) in section 560, by inserting “or financial participant” after “swap participant”. 
These provisions would allow clearing organizations (which are included in the financial participant definition) to rely on the close-out provisions for swap agreements and repurchase agreements in sections 559 and 560.  The changes reflect the permissibility of clearing of such instruments under the CFMA.
Page 348, text following line 4,  insert “financial participants,” after “financial institutions,”.
Page 348, text following line 7, insert “financial participants,” after “financial institutions,”.
Corrects heading references.
Page 348, line 8, insert before section 908 the following new section 907A:
SEC. 907A.  SECURITIES BROKER/COMMODITY BROKER LIQUIDATION. 
The Securities and Exchange Commission and the Commodity Futures Trading Commission may consult with each other with respect to whether, under what circumstances, and the extent to which security futures products will be treated as commodity contracts or securities in a liquidation of a person that is both a securities broker and a commodity broker and with respect to the treatment in such a liquidation of accounts in which both commodity contracts and securities are carried. 
This provision is a placeholder pending further discussions between the SEC and CFTC on a provision for rulemaking by each agency, in consultation with the other, as to the bankruptcy treatment of security futures products and accounts in which both securities and commodity contracts are carried. 
Page 352, line 1, insert a comma after “101”.
Page 352, line 2, strike “and” and insert “and 761” after “741”.
Corrects definition references.

Page 167, line 24, strike “a” and insert “an individual”.
Page 236, line 8, insert “owed to the United States Government and” after “debt”, and insert “(A) or (B)” after “523(a)(2)”.
Clarifies that the non-discharge provision for fraud claims only applies to claims of the U.S. government.
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