
ENRON AUSTRALIA FINANCE PTY LTD  ACN 082 245 921 ("Enron")
GENERAL TERMS AND CONDITIONS ("GTC") 

ELECTRICITY FINANCIAL - AUSTRALIA
1.	Transactions. 

Transactions (“Transactions”) entered into on this website are entered under these terms and conditions unless we have entered into an ISDA Master Agreement which would otherwise govern these Transactions. Transactions are initiated by you ("Counterparty") offering to enter into them by clicking on the designated boxes on this website. This website or any part of it is not, and shall not be construed as, an offer to buy or sell by Enron. Enron may accept or reject Counterparty's offer at its sole discretion. A Transaction shall be deemed entered into at the time that Enron first signifies its acceptance of Counterparty's offer, on the Enron website server whether the Enron website server is accessible by you at that time or not.  You are taken to have waived the right to receive any other form of communication of acceptance of the offer. . 

2.	Terms of Transaction.  
Each Transaction supplements, forms part of, and is subject to the terms contained in 1992 multicurrency‑cross border version of the ISDA Master Agreement (as published by International Swaps and Derivatives Association, Inc.) as if Enron and Counterparty had signed the ISDA Master Agreement without amendment subject to paragraphs 2.1 to 2.6 of these GTCs.  Each Transaction is taken to supplement, form part of, and be subject to the same ISDA Master Agreement.  This ISDA Master Agreement, all Transactions, these GTC’s and any other terms incorporated by reference constitute a single agreement between the parties, it being acknowledged that the parties are relying upon the fact that all such Transactions will form a single agreement and that the parties would not otherwise enter into any Transactions.
2.1	Schedule provisions 
The schedule to the ISDA Master Agreement deemed to govern Transactions (under condition 2) incorporates the following provisions:
(a) Market Quotation and Second Method will apply.
(b) The Termination Currency will be Australian Dollars.
(c) The Calculation Agent is Enron.
(d) The Governing Law is to be the laws in force in the state of New South Wales.
(e) The place to apply for the purpose of the definition of Business Days is Sydney.
(f) Subparagragh 2(c) of the ISDA Master Agreement will not apply to all Transactions
2.2	Relationship Between Parties.  
Each party represents to the other party that : 
(a)	No Reliance  It is acting for its own account, and has made its own independent decisions to enter into that Transaction and as to whether this Transaction is appropriate or proper for it based upon its own judgment and upon advice from such advisers as it has deemed necessary.  It is not relying upon any communication (electronic, written or oral) of the other party as investment advice or as a recommendation to enter into this Transaction; it being understood that information and explanations related to the terms and conditions of this Transaction shall not be considered investment advice or a recommendation to enter into this Transaction.  No communication (written or oral) received from the other party shall be deemed to be an assurance or guarantee as to the expected results of this Transaction.
(b)	Assessment and Understanding.  It is capable of assessing the merits of and understanding (on its own behalf or through independent professional advice), and understands and accepts, the terms, conditions and risks of this Transaction.  It is also capable of assuming, and assumes, the risk of this Transaction.
(c)	Status of the Parties.  The other party is not acting as a fiduciary or an adviser to it in respect of this Transaction.

2.3	Limitation of Liability.  
Without affecting the operation of Section 6(e) if the ISDA Master Agreement, no party shall be required to pay or be liable for any loss of business or contract, loss of profit or opportunity, break costs in connection with any other contract or any indirect, incidental, punitive or consequential damages arising out of or in connection with the Transactions or these GTCs. 
2.4	Electricity Transactions.  
(i)	Australian Financial Markets Association (“AFMA”) June 1997 Australian Addendum No. 13 - Electricity Transactions is incorporated in the form published by AFMA as at June 1997.
(ii)	When a Calculation Period for a Commodity Transaction is a period shorter than one day, the term “Pricing Date” for that Calculation Period means that Calculation Period.
(iii)	Section 7.3 of the 1993 ISDA Commodity Derivative Definitions is varied by changing the reference to “30 calendar days” where it first appears to “6 calendar months”.
(iv) 	Except as otherwise specified in the Confirmation, the Market Disruption Events which apply to a Commodity Transaction are:

(1)	Price Source Disruption;
(2)	Tax Disruption;
(3)	Material Change in Formula; and
(4)	where a Specified Price for that Transaction is a spot price (as defined in the National Code) at a regional reference node (as defined in the National Code), the occurrence after the Trade Date of that Commodity Transaction of  a change in the location of that regional reference node or a change in the boundaries of the region (as defined in the National Code) in which that regional reference node is located.

(v)  	Despite Section 1(b) of the Agreement, the term “Material Change in Formula” does not apply to:

(1)	a change in VoLL (as defined the National Code); or

(2)	a change in the National Code that permits spot prices (as defined in  the National Code) to be quoted as negative prices.
	
(vi)	Section 7.4(c)(vii) of the 1993 ISDA Commodity Derivative Definitions is varied by inserting the following after the words “sales,”:

“carbon tax (which term includes any tax, charge, assessment or levy relating to the emission of carbon or carbon compounds into the atmosphere and any tax, charge, assessment or levy relating to any substance characterised as a greenhouse gas or greenhouse precursor gas),”

(vii)	The following Disruption Fallbacks apply to each Commodity Transaction in the following order, except as otherwise specified in the Confirmation:

(1)	Negotiated Fallback.

(2)	Calculation Agent Determination, on the basis that:

(A)	the Calculation Agent for these purposes is an expert having an office in Australia selected by the parties (or, failing agreement within two Business Days, selected in good faith by the chief executive officer for the time being of Australian Financial Markets Association (or any successor body) at the request of one of the parties);

(B)	that Calculation Agent is to act as an expert (and not as an arbitrator) and must take into account the views of three other experts selected in the same manner as the Calculation Agent was selected; and

(C)	the costs and expenses of that Calculation Agent will be borne equally by the parties.

(3)	No Fault Termination.

(viii)	The definition of “Reference Market-makers” is replaced with:

““Reference Market-makers” means four experts having an office in Australia selected in good faith by the chief executive officer for the time being of Australian Financial Markets Association (or any successor body) at the request of the party determining a Market Quotation.”

(ix)	For each Calculation Period that occurs in a billing period (as defined in the National Code), the Settlement Date is the day upon which the party that is obliged to pay a Floating Amount or a Cash Settlement Amount calculated by reference to a Floating Price determined under the National Code (or, if there are two such parties, Enron), if it were a market participant (as defined in the National Code) under the National Code, would be obliged to make a payment under the National Code if a statement issued under the  National Code showed that that party owed an amount in respect of electricity bought by it in that Calculation Period.

(x)	If, with respect to a Calculation Period for a Transaction, either party is obliged to pay a Floating Amount that is a negative number (such as by operation of a Spread or other amount that is subtracted from the Commodity Reference Price), the Floating Amount for that party for that Calculation Period will be deemed to be zero, and the other party will pay to that party the absolute value of the negative Floating Amount so calculated, in addition to any other amounts otherwise owed by the other party for that Calculation Period with respect to that Transaction.

(xi) Section 9 of the 1993 ISDA Commodity Derivative Definitions does not apply.  For the purposes of any calculations referred to in those Definitions (unless otherwise specified), all percentages and quantities used in or resulting from such calculations, and all Australian Dollars (as defined in the 1991 ISDA Definitions) denominated amounts resulting from such calculations (including, without limitation, Fixed Amounts, Floating Amounts and Cash Settlement Amounts), will be rounded in the manner determined in good faith by the Calculation Agent having regard to the Calculation Agent’s usual practices.
2.5 	Taxes.

(a) Payor Representations

For the purposes of Section 3(e) of the ISDA Master Agreement and in connection with making all payments under a Transaction, each party makes the following payor representation:

(i) It is not required by any applicable law, as modified by the practice of any Relevant Jurisdiction, to make any deduction or withholding for or on account of any Tax from any payment (other than any interest payments under a Transaction) to be made by it to the other party under a Transaction. In making this representation, it may rely on the accuracy of the Tax representations and covenants made by the other party.

(ii) For the purposes of this representation, "Relevant Jurisdiction" means any jurisdiction (i) in which the party is incorporated, organised, managed and controlled, or is considered to have a seat, (ii) where a branch or office through which the party is acting for the purposes of the relevant Transaction is located, (iii) in which the party executes the relevant Transaction or (iv) in relation to any payment, from or through which such payment is made.

(b) Payee Representations

For the purposes of Section 3(f) of the ISDA Master Agreement and in connection with receiving all payments under a Transaction, the Counterparty makes the following payee representations:

(i) It is fully eligible for the benefits of the "Business Profits" or "Industrial and Commercial Profits" provision, as the case may be, the "Interest" provision or the "Other Income" provision (if any) of the Enron US Treaty (if any) with respect to any payment described in such provisions and received or to be received by it in connection with the Transaction, and (unless the Branch Jurisdiction (if any) or the Residence Jurisdiction is the United States) no such payment is attributable to a trade business carried on by it through a permanent establishment in the United States.

(ii) It is fully eligible for the benefits of the "Business Profits" or "Industrial and Commercial Profits" provision, as the case may be, the "Interest" provision or the "Other Income" provision (if any) of the Enron Specified Treaty (if any) with respect to any payment described in such provisions and received or to be received by it in connection with the Transaction, and (unless the Branch Transaction (if any) or the Residence Jurisdiction is the Specified Jurisdiction) no such payment is attributable to a trade or business carried on by it through a permanent establishment in the Specified Jurisdiction.


For the purposes of Section 3(f) of the ISDA Master Agreement and in connection with receiving all payments under a Transaction, Enron makes the following payee representations:

(i) It is fully eligible for the benefits of the "Business Profits" or "Industrial and Commercial Profits" provision, as the case may be, the "Interest" provision or the "Other Income" provision (if any) of the Counterparty Residence Treaty (if any) with respect to any payment described in such provisions and received or to be received by it in connection with the Transaction, and (unless the Residence Jurisdiction is the United States or the Specified Jurisdiction) no such payment is attributable to a trade or business carried on by it through a permanent establishment in the Residence Jurisdiction.

(ii) If there is a Branch Jurisdiction, it is fully eligible for the benefits of the "Business Profits" or "Industrial and Commercial Profits" provision, as the case may be, the "Interest" provision or the "Other Income" provision (if any) of the Counterparty Branch Treaty (if any) with respect to any payment described in such provision and received or to be received by it in connection with the Transaction, and (unless the Branch Jurisdiction is the United States or the Specified Jurisdiction) no such payment is attributable to a trade or business carried on by it through a permanent establishment in the Branch Jurisdiction.


"Branch Jurisdiction" means the jurisdiction (if any) specified as such in the Confirmation.

"Confirmation" means the written confirmation of the relevant Transaction issued by Enron.

"Counterparty Branch Treaty" means the income tax treaty between the United States and the Branch Jurisdiction provided that, where there is no such treaty, there shall be no Counterparty Branch Treaty.

"Counterparty Residence Treaty" means the income tax treaty between the United States and the Residence Jurisdiction provided that, where there is no such treaty, there shall be no Counterparty Residence Treaty.

"Enron Specified Treaty" means the income tax treaty between the Specified Jurisdiction and the Residence Jurisdiction provided that, where there is no such treaty, there shall be no Enron Specified Treaty.

"Enron US Treaty" means the income tax treaty between the United States and the Residence Jurisdiction provided that, where there is no such treaty, there shall be no Enron US Treaty.

"Residence Jurisdiction" means the jurisdiction specified as such in the Confirmation.

"Specified Jurisdiction" means Australia.
(c) Changes in Representation

If any representation made under this Section becomes untrue or inaccurate during the term of a Transaction, the party whose representation has changed shall promptly give the other party written notice of such change

(d) Withholding Tax Exemption Form

Upon request, each party shall provide the other with a properly completed and executed exemption form, certificate or other document that will allow the other party to make any payment hereunder without deduction or withholding for Taxes, including, but not limited to, the United States Inland Revenue Form W-8 and 1001.		

[2.6 	Collateral Arrangements. 

Counterparty shall (at Enron’s request) from time to time and at Enron’s option either: (i) within one Business Day of such request by Enron, provide to Enron a letter of credit in respect of Counterparty's obligations under any Transaction, in such form and for such amount and from such issuer, as is acceptable to Enron in its absolute discretion; or (ii) within such period as is specified by Enron, provide for the benefit of Enron a guarantee from a party, in such form and for such amount as is acceptable to Enron in its absolute discretion. Failure so to provide such letter of credit or guarantee or any default under such letter of credit or guarantee shall constitute an Event of Default.][footnoteRef:2] [2:  The collateral clause will only be inserted for certain counterparties ] 
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