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Re: EnronOnline Legal Survey

Thank you for your e-mail of August 25.

1. Non-compliance with the FETL

As we discussed before, a cross-border OTC commodity derivative transaction requires a prior report to the Bank of Korea.  This requirement applies to either of the parties; i.e., it would suffice for either of the parties party files the report.  We advised you before that the Supreme Court ruled that a non-compliance with the FETL and regulations thereunder does not invalidate the contract; however, foreign exchange authorization must be obtained for execution of a judgment and remittance of the proceeds. In addition, a violation of the FETL and regulations thereunder may result in criminal sanctions to the parties including imprisonment and/or fine. 

2. Onshore OTC commodity derivative transaction

The FETL and regulations thereunder would not apply to an onshore OTC commodity derivative transaction that does not involve foreign currency.

As we discussed over the telephone, the Futures Transaction Law and presidential decree thereunder authorize the FSC to regulate any OTC commodity transactions that are similar to transactions on the futures exchange.  We are not aware, however, that the FSC issued any regulations on onshore OTC commodity derivative transactions.

In addition, it is unclear whether weather derivatives would be considered “commodity transactions” under the Futures Transaction Law.

Regards, 
