To:  	Partner
From: 	Associate
Date: 	 November 29, 2000
Re:  	Dog Bite Incident; Our File No. 876543
	Owner’s Liability for Physical Injury Inflicted by Dog under Texas Law   

ISSUES:
1.  Under Texas law, is the owner of a pet Rottweiler liable for negligence for injuries the dog inflicts upon a neighbor, who was on his own property, when the owner knew of the dog’s dangerous propensities and failed to exercise reasonable care by securing the dog within a fenced yard in order to prevent foreseeable harm? 

2.  Under Texas law[ and assuming a local ordinace requireing dogs to be restrained], is the owner of a pet Rottweiler liable for negligence per se for injuries the dog inflictsed on a neighbor, whohile he was on his own property, if the neighbor is a member of the class of persons that state and city ordinances are designed to protect and the violation was the proximate cause of the injuries? 

3.  Under Texas law, did a neighbor’s actions contribute to the dog bite injuries he sustained when, after a dog fight, he pulled on a dog’s choke chain collar, causing pain to the dog?    
BRIEF ANSWERS:
1.  Under Texas law, the owner of a pet Rottweiler who knew of the dog’s dangerous propensities and failed to secure the dog cwould be liable for the forseeable harm for injuries the dog inflicted on a neighbor, because the owner has a duty to exercise reasonable care in preventing foreseeable harm that that could results from the dog running loose. 

2.  Under Texas law, the owner of a pet Rottweiler cwould be liable for negligence per se for injuries inflicted on a neighbor who was on his own property, because the owner violated a city ordinance by failing to secure the dog, because the neighbor is a member of the class of persons that city ordinances are designed to protect, and because the failure to secure the dog was the proximate cause of the injuries.

3.  Under Texas law, a neighbor who pulled on a dog’s choke chain collar, causing pain to the animal after a dog fight, would be comparatively negligent because his actions were a proximate cause of his injuries.  A jury would weigh his actions against other circumstances to determine how much his actions contributed to his injuries.  

FACTS:
Blah, blah, blah.  Will write later because it’s easiest part. 

ISSUE NO. 1 - DISCUSSION OF NEGLIGENCE: 
   Blair and Adam Nichols would be liable for negligence for injuries that their dog Shadow inflicted on Taylor Andrews if, having a duty to protect others from their dog, they did not use reasonable care to contain Shadow in their back yard, and the injuries inflicted by Shadow were the actual and foreseeable result of him getting out of the yard. (cite). Based upon current information and facts, some of which are disputed, this discussion will examine the viability of a negligence claim against Blair and Adam Nichols.  
   If the behavior of Blair and Adam satisfies the elements of a negligence cause of action, Taylor and George Andrews would have a viable claim.  Under common law doctrine, the three elements of a negligence cause of action are: “(1) a legal duty owed by one person to another; (2) a breach of that duty; and (3) damages proximately resulting from that breach.”  Doc. 22 Ogden.  Also. 19a.  Holcomb.  (Neg handling:  Dunnings, Marshall (20a).  

[DUTY]Regarding dog owners, the courts have found that they owe a general duty to exercise reasonable care to avoid foreseeable injury to others. (Cite Ogden p.5)  Accordingly, Blai and Adams owed a duty ….).  Foreseeability is determined in part on actual or constructive knowledge of vicious propensities of the dog. (cite).   Accordingly, Blair and Adam owed a duty to Taylor and George.

   [BREACH OF DUTY]An owner may be found to have breached this duty if he fails to restrain his pet when he knows of the animal’s  disposition to injure persons or property or if he has knowledge that would put a person of ordinary prudence on notice that the dog could cause harm to injure others.  (cite neg because of actual or constructive knowledge: Dakan , Gill, Moore (21a); Ogden (22); Petry (24); Searcy (27a); Lewis (31Foreseeability is determined in part on actual or constructive knowledge of vicious propensities of the dog. (cite).Accordingly, because the law implies a duty to protect othrs from pet animals, Blair and Adam Nichols could be liable for negligence for injuries that their dog Shadow inflicted on Taylor Andrews if they did not use reasonable care to contain Shadow in their back yard, and the injuries inflicted by Shadow were the actual and foreseeable result of him getting out of the yard. (cite).  
   An owner may be found negligent if he fails to restrain his pet when he knows of the animal’s  disposition to injure persons or property or if he has knowledge that would put a person of ordinary prudence on notice that the dog could cause harm to injure others.  (cite neg because of actual or constructive knowledge: Dakan , Gill, Moore (21a); Ogden (22); Petry (24); Searcy (27a); Lewis (31)
   The facts indicate that, on several occasions, Blair and Adam had reason to know that Shadow could injure others.  First, their veterinarian told them that Rottweilers have a tendency to attack without provocation and that they should be very careful to insure that Shadow was watched at all times.  And, although he had never harmed anyone, Shadow gets so excited around people and animals that he takes a takes a “puppy Prozac” prescription to calm him down.  In addition, Blair and Adam wonder if Shadow has killed any animals from the Andrews’ farm.  He has brought home a few small animals, but Blair and Adam never mentioned the incidents to George and Taylor Andrews.  If George and Taylor have any evidence of Shadow killing their animals, they could use it to show his dangerous propensities.    
   Based upon what they knew or should have known about Shadow, Blair and Adam took several actions that a court might see as a breach of their duty to prevent foreseeable harm.  First, for approximately one hour preceding the biting incident, Shadow was unsupervised, contrary to the advice of their veterinarian.  Blair and Adam had put Shadow in the back yard and gone inside, presumably to go to bed.  Second, Blair and Adam left Shadow unsupervised within a fence that they felt might not be adequate to contain him.  They suspected that Shadow could get out of the backyard because they had seen him open the gate latch with his head.  
   Knowing of Shadow’s dangerous propensities and failing to restrain him within the fence would be a breach of Blair and Adam’s duty to prevent foreseeable harm. (cite). A negligence analysis also requires that the breach of the duty is the proximate cause of the injury.  (same cites as 2nd para.).  Proximate cause requires a showing of both foreseeability and cause in fact.  (Ogden, Searcy 27a and others).  
     Foreseeability, which has been discussed in regard to Shadow’s dangerous propensities, means that Blair and Adam should have anticipated danger to others by their negligence in not restraining Shadow.  (Searcy p.3).  Cause in fact means that the harm would not have occurred without the negligent act or omission – failure to secure Shadow in his backyard - being a substantial factor in bringing it about.  (Searcy p.3).  Shadow could not have bitten Taylor without escaping  from the backyard.  The insufficient gate latch allowed him to get out and therefore was a substantial factor in causing the injury.  Cause in fact is satisfied.
  Thus far, this discussion has assumed that the biting incident did not take place in Shadow’s backyard nor that Taylor and his friends released Shadow from the yard.   If a different fact pattern emerges, the viability of a negligence claim against Blair and Adam changes dramatically.  For instance, if Taylor or his friends were on the Nichols’ property uninvited, they were trespassers.  To trespassers, a landowner owes only a duty not to intention ally, willfully or through gross negligence cause injury.  (cite).  George and Taylor Andrews would have a difficult time proving such a case.  
   In addition, common law has determined that the owner of an animal which is on its own premises is not negligent for actions of the animal where it has a right to be.
(cite 27a. Searcy.  24. Petry.  31 – Lewis.  These are all tricky because not until Lewis does it spell out that could be duty if propensity is known.  Hmmmm).  
.Note – Really like the  fact/law analysis – great job  
CONCLUSION TO DISCUSSION OF NEGLIGENCE
Blah, blah


