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Confidentiality Agreement (Counterparty Protected Party)
DRAFT OF 02/14/2001





[Date]


VIA FACSIMILE
(___) ___-____

	_____________________________________
_____________________________________
_____________________________________

Attn:  	______________________________


Ladies and Gentlemen:

	[__________________________________] (the "Disclosing Party") is prepared to furnish Enron North America Corp. ("Enron") with [financial statement][footnoteRef:2] information in connection with [a potential transaction involving one or more swap, option or other financially-settled derivative transactions or options (the "Transaction"), which financial statement information is confidential or otherwise generally not available to the public (such financial statement information being hereinafter referred to as the "Confidential Information").][footnoteRef:3]  [the proposed acquisition of the assets (the “Acquisition Assets)[footnoteRef:4] of ______________________, a company located in __________________________, (the "Transaction"), which information is confidential or otherwise generally not available to the public (such information being hereinafter referred to as the "Confidential Information").][footnoteRef:5]  The term "Confidential Information" shall not include any such [financial statement][footnoteRef:6] information (a) as is or may become generally available to the public other than by disclosure from Enron or its Representatives in violation of this agreement, (b) is known to Enron at the time of disclosure or is thereafter acquired from a source other than the Disclosing Party that was not known to Enron or reasonably believed (upon inquiry) by Enron to be prohibited from making disclosure, or (c) is hereafter independently developed by Enron. [2:  Use when confidentiality agreement is prepared to obtain financial statements only]  [3:  Use when confidentiality agreement is prepared to obtain financial statements only]  [4:  Use this defined term when bracketed Paragraph 6 below is used]  [5:  Use when confidentiality agreement is prepared for acquisitions or the financing thereof]  [6:  Use when confidentiality agreement is prepared to obtain financial statements only] 


		As a condition to the Disclosing Party furnishing the Confidential Information to Enron and Enron agreeing to receive the Confidential Information, Enron and the Disclosing Party agree as follows:

1.	Enron will not disclose the Confidential Information furnished to it pursuant to this agreement without the prior written consent of the Disclosing Party, other than to Enron's directors, officers, and employees, as well as those individual representatives, lenders, counsel and affiliates, and each of their respective individual directors, officers, employees, representatives, lenders, counsel, and affiliates, if any, to whom Enron desires to disclose such Confidential Information for purposes of evaluation, negotiation or consummation of the proposed Transaction (those individuals who are directly or indirectly furnished Confidential Information by Enron are collectively referred to herein as the "Representatives").  Enron may also disclose the Confidential Information in order to comply with any applicable law, order, regulation or ruling.  Except as otherwise provided herein, Enron will not use the Confidential Information other than for the evaluation, negotiation and consummation of the proposed Transaction.

2.	The Confidential Information that is written, except for that portion that may be found in analyses, compilations, studies or other documents prepared by or for Enron, will be returned to the Disclosing Party immediately upon the Disclosing Party's request and no copies shall be retained by Enron or the Representatives.  That portion of the Confidential Information that is found in analyses, compilations, studies or other documents prepared by or for Enron, the Confidential Information that is oral and the Confidential Information that is not so requested or returned will be held by Enron or the Representatives and kept subject to the terms of this agreement, or destroyed.

3.	Enron understands that the Disclosing Party will endeavor to include in the information Enron is furnished materials that the Disclosing Party believes to be reliable and relevant for the purpose of  Enron's evaluation, that the Disclosing Party does not make any representation or warranty as to the accuracy or completeness of any information that is so provided, and the Disclosing Party shall not have any liability to Enron or the Representatives resulting from the use of such information by Enron or the Representatives.  

4.	Disclosing Party and Enron agree that no employment, agency, joint venture, partnership, or fiduciary relationship shall be deemed to exist or arise between them with respect to the proposed Transaction.

[5.		Notwithstanding anything to the contrary contained herein, and specifically with respect to paragraphs 1 and 2 hereinabove, the parties acknowledge that the provisions of this agreement are not intended to limit or restrict in any manner whatsoever, the risk management services heretofore or hereinafter provided by Enron and its Representatives to the Disclosing Party and its Representatives.  It is possible that certain employees of Enron and its Representatives responsible for evaluating, negotiating and consummating the Transaction may also be responsible for proposing risk management products to the Disclosing Party and its Representatives and consummating transactions with the Disclosing Party and its Representatives in connection therewith (collectively, such risk management activities are hereinafter referred to as the “Risk Management Activities”).  In connection therewith, the Disclosing Party acknowledges and agrees that Enron and its Representatives may engage in such Risk Management Activities and that nothing contained in this agreement shall limit or restrict Enron’s and its Representatives’ involvement in such Risk Management Activities.  In addition, the Disclosing Party waives any conflicts of interest (perceived or otherwise) that may arise as a result of  Enron’s and its Representatives’ involvement in such Risk Management Activities and the Disclosing Party also acknowledges that Enron may terminate its discussions with the Disclosing Party at any time prior to the execution of a written definitive Transaction agreement.  If the discussions are terminated, Enron will continue to be bound by the confidentiality provisions herein, but will not have any other obligation to the Disclosing Party and its Representatives and may continue to engage in Risk Management Activities with the Disclosing Party and its Representatives.][footnoteRef:7] [7:  Use when transaction being evaluated is something other than entering into a derivative transaction, such as an
   acquisition or the financing thereof.] 


[bookmark: BM_1_][6.		The Disclosing Party acknowledges that Enron is currently reviewing, or may in the future review, data provided by either (i) the owner of the Acquisition Assets (the “Owner”) in connection with Enron’s possible acquisition of the Acquisition Assets or (ii) other parties (“Other Purchasers”) proposing to purchase the Acquisition Assets with a view to the possibility of Enron’s providing funding to such Other Purchasers.  It is possible that such Other Purchasers may submit a bid for, or otherwise attempt to acquire, the Acquisition Assets and may seek financing for such an acquisition from Enron. If Enron reviews data from the Owner or from Other Purchasers relating to the Acquisition Assets, then Enron will implement certain Chinese wall procedures.  These procedures are intended to limit information received from each party, including the Disclosing Party, the Owner and the Other Purchasers, to members of a team comprised of employees of Enron that will interact with only one party with respect to the Acquisition Assets.  [Members of each team will be reporting to certain senior members (the "Senior Members") of various function groups, including without limitation, Engineering, Underwriting, Capital Markets, Risk Analytics/Portfolio Management, Legal, Tax, Accounting, Reporting and Commercial, regarding Enron's possible financing or other involvement in connection with the Acquisition Assets.  The Senior Members will be responsible for deciding whether to approve the Transaction and will likely be in possession of confidential information relating to bids for the Acquisition Assets from a number of potential bidders, including the Disclosing Party, Enron and one or more Other Purchasers. The Senior Members will not share confidential information, including the proposed bid amount, of one party with another party or the team members of any other party (although a team may learn that other teams are working on Enron’s behalf or with Other Purchasers with respect to the Acquisition Assets).]  As a result of Enron's use of separate teams and other circumstances, Enron may value or otherwise evaluate the Acquisition Assets differently for the Disclosing Party compared to its valuation or other evaluation for itself or Other Purchasers.  The Disclosing Party acknowledges and agrees that Enron may act in the manner described in this paragraph, and the Disclosing Party waives any conflicts of interest that arise as a result of the procedures and facts discussed in this paragraph.  In addition, the Disclosing Party also acknowledges that Enron may terminate its discussions with it at any time prior to the execution of a written definitive financing agreement.  If the discussions are terminated, Enron will continue to be bound by the confidentiality provisions herein pursuant to the terms hereof but will not have any other obligation to the Disclosing Party, including any obligation to provide any financing, and may continue to assist Other Purchasers or act on its own behalf with respect to the Acquisition Assets.][footnoteRef:8] [8:  “Chinese wall provision” – Use when ENA is performing one or more transactions with the same counterparty] 


6.	Disclosing Party shall have the right to apply to a court to enjoin any breach of this agreement.  Excepting the right of the Disclosing Party to seek such relief, all claims and matters in question arising out of this agreement or the relationship between the parties created by this agreement, whether sounding in contract, tort or otherwise, shall be resolved by binding arbitration governed by the Federal Arbitration Act.  The arbitration shall be conducted in accordance with the Commercial Arbitration Rules of the American Arbitration Association ("AAA").  There shall be three arbitrators.  Each party shall designate an arbitrator, who need not be neutral, within 30 days of receiving notification of the filing with the AAA of a demand for arbitration.  The two arbitrators so designated shall elect a third arbitrator.  If either party fails to designate an arbitrator within the time specified or the two parties' arbitrators fail to designate a third arbitrator within 30 days of their appointments, the third arbitrator shall be appointed by the AAA. It is expressly agreed that the arbitrators shall have no authority to award punitive or exemplary damages, the parties hereby waiving their right, if any, to recover punitive or exemplary damages, either in arbitration or in litigation.
	
7.	THIS AGREEMENT SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF TEXAS WITHOUT REGARD TO THE PRINCIPLES OF CONFLICTS OF LAWS THEREOF.

8.	The provisions of Sections 1 and 2 hereof shall terminate on the date one year from the date of this agreement.

								Very truly yours,

ENRON NORTH AMERICA CORP. 

By:					
Name:					
Title:					

Agreed and accepted as of
the date first written above:

	[COUNTERPARTY]

By:					
Name:					
Title:					
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