Proposed Amendments to the Commodity Futures Modernization Act of 2000

Strike new section 1a(12) of the Commodity Exchange Act and insert the following:
(12)	Exclusion-Eligible Commodity.  The term “exclusion-eligible commodity” means—
(A)	an interest rate, exchange rate, currency, security, security index, credit risk or measure, debt or equity instrument, or index or measure of inflation; 
(B)	any other rate, differential, index, or measure of economic or commercial risk, return, or value—
(i)	that is not based in substantial part on the value of a narrow group of commodities not described in subparagraph (A); or
(ii)	for which the underlying commodity or commodities have no cash market;
(C)	any economic or commercial index based on a price, rate, value or level that is not within the control of any party to the relevant agreement, contract or transaction; or
(D)	an occurrence, extent of an occurrence or contingency (other than a change in the price, rate, value or level of a commodity not described in subparagraph (A)) that is
(i)	beyond the control of the parties to the relevant agreement, contract or transaction; and 
(ii)	associated with a financial, commercial or economic consequence.

Change the term “excluded commodity” to “exclusion-eligible commodity” wherever it appears.

Insert the following provisions and renumber the sections thereafter:
Sec. 10.  Swap Transactions.  Section 2 of the Commodity Exchange Act (7 U.S.C. 2, 2a, 3, 4, 4a) (as amended by section 9) is amended by adding at the end the following:
(i)	Excluded Swap Transactions.
Nothing in this Act (other than section 5b or 12(e)(2)(B)) governs or applies to an agreement, contract or transaction in a commodity other than an agricultural commodity enumerated in section 1a(3) if:
(A)	the agreement, contract or transaction is entered into only between persons that are eligible contract participants at the time at which the persons enter into the agreement, contract or transaction; and
(B)	the material economic terms of the agreement, contract or transaction are subject to individual negotiation and are not specified by the rules, terms or conditions of a trading facility.

Sec. 11.  Application of the Commodity Exchange Act.  Section 2 of the Commodity Exchange Act (7 U.S.C. 2, 2a, 3, 4, 4a) (as amended by section 10) is amended by adding at the end the following:
(j)	Application of the Act. 
Nothing in this Act shall be construed (i) as implying or creating any presumption that (A) any agreement, contract or transaction that is eligible for an exclusion or exemption from regulation under this Act or (B) any agreement, contract or transaction that is not eligible for an exclusion or exemption from regulation under this Act is or would otherwise be subject to this Act or (ii) as conferring jurisdiction on the Commission with respect to any such agreement, contract or transaction, except as expressly provided in section 5a (to the extent so provided in section 5a(g)) and 5b.


Strike section 22 of the Bill and insert the following:

Sec. 22.  Contract Enforcement Between Eligible Counterparties.  Section 22(a) of the Commodity Exchange Act (7 U.S.C. 25(a)) is amended by adding at the end the following:
(4)	No agreement, contract, or transaction shall be void, voidable, or unenforceable, and no party thereto shall be entitled to rescind, or recover any payment made with respect to, such an agreement, contract, or transaction, under this section or any other provision of Federal or State law based solely on the failure of the agreement, contract, or transaction to comply with the terms or conditions of an exemption or exclusion from any provision of this Act or regulations of the Commission.
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