ENRON COMMENTS 2-14-01



NON-DISCLOSURE AGREEMENT

Dated:  _______________, 2001


A. W. Technologies, LLC, a Delaware limited liability company (“AWT”), and Enron Net Works, LLC, a Delaware limited liability company (“Enron”)_________________________, a _________________________ (“_____”) wish to exchange certain information relating to their business, finances and operations for the purpose of permitting the parties to evaluate the possible development of a business relationship between them, on terms and conditions to be separately agreed upon.  Said information involves certain information of a character regarded by the disclosing party ("Discloser") as confidential and proprietary (hereinafter referred to as "Confidential Information").

	Discloser agrees to disclose and the receiving party (“Recipient”) agrees to receive Confidential Information (as defined below) on the following terms and conditions:

	1.	Definition of Confidential Information.  For purposes of this Non-Disclosure Agreement (this “Agreement”), Confidential Information shall include, but shall not be limited to, information in whatever form relating to the business of Discloser, contract terms, financial information, business procedures, processes, techniques, methods, ideas, discoveries, inventions, processes, developments, records, product designs, product planning, new product ideas and concepts, non-public formulas and new formula ideas, packaging ideas and concepts, marketing plans, pricing information and trade secrets, all of which is deemed confidential and proprietary.  Confidential Information shall not include information which Recipient can show:  (i) was developed without the use of Confidential Information; (ii) is or has become publicly known through no breach of the terms of this Agreement or other confidentiality obligation of Recipient; (iii) was disclosed to Recipient by a third party not known by the Recipient to be in violation of any obligations of confidentiality to Discloser; or (iv) was known by Recipient prior to its disclosure.

	2.	Restriction on Use and Disclosure.  Recipient recognizes and acknowledges that any and all Confidential Information is made available to it only for the limited purpose of the evaluation of a possible business relationship with Discloser.  Recipient will regard and preserve such information and materials as strictly confidential and, without the express prior written consent of Discloser, will not directly or indirectly disclose to any third person or use for the benefit of anyone other than Discloser any and all Confidential Information.  Recipient may, however, disclose Confidential Information to its affiliates and their respetive directors, officers, employees,  and agents, financial advisors, counselors and lenders who have a need to know the same for evaluation, negotiation or consummation of a proposed business relationship and who have signed an agreement with you or are otherwise bound by the provisions of this Agreement restricting the use and disclosure of Confidential Information at least as restrictive as those set forth herein.  Recipient agrees that all information, documents, data and other tangible material pertaining to Confidential Information and obtained from or through Discloser shall remain the property of Discloser; provided, however, any analyses, compilations, studies or other documents prepared by or for the Recipient which may contain or refer to Confidential Information (the “Recipient Data”) shall be the property of the Recipient.  Recipient agrees to return all Confidential Information to Discloser, and all copies thereof, at the request of Discloser, save and except for the Recipient Data, a copy of which shall be retained by Recipient and remain subject to the confidentiality provisions of this Agreement. 

	3.	Injunctive Relief.  Recipient acknowledges and agrees that the wrongful disclosure of Confidential Information and the breach of the provisions of this Agreement may give rise to irreparable injury to Discloser which cannot be adequately compensated with monetary damages, and Recipient further agrees that the Discloser may seek and obtain injunctive relief against the breach or threatened breach of any of the provisions of this Agreement and/or specific enforcement of such provisions in addition to any other legal or equitable remedies which may be available.

	4.	Required Procedures.  In the event that Recipient is requested or required in any proceeding to disclose any Confidential Information, it is agreed that Recipient will use commercially reasonable efforts to:  (i) provide the Discloser with prompt written notice of such request(s) and the documents or information requested so that the Discloser may seek an appropriate protective order and/or waive the Recipient’s compliance with the provisions of this Agreement; and (ii) consult with the Discloser as to the advisability of taking legally available steps to resist or narrow such request.  It is further agreed that, if in the absence of a protective order or the receipt of a written waiver from the Discloser, Recipient is nonetheless, in the written opinion of its legal counsel, compelled to disclose any of the Confidential Information to any tribunal or else stand liable for contempt or suffer other censure or penalty, Recipient agrees to disclose to such tribunal only such Confidential Information as is legally required, which disclosure shall be without liability hereunder.  ; provided, however, that Recipient shall use commercially reasonable efforts to give the Discloser written notice of the Confidential Information to be so disclosed as far in advance of its disclosure as is practicable and shall use its reasonable best efforts to obtain an order or other reliable assurance that confidential treatment will be accorded to such portion of the Confidential Information required to be disclosed as the Discloser designates.

	5.	Miscellaneous.  

		(a)	This Agreement shall be governed by and construed in accordance with the laws of the State of NewYorkCalifornia, without regard to its conflicts of law principles.  Excepting the right of a party to seek such relief, all claims and matters in question arising out of this Agreement or the relationship between the parties created by this Agreement, whether sounding in contract, tort or otherwise, shall be resolved by binding arbitration pursuant to the Federal Arbitration Act.  The arbitration shall be administered by the American Arbitration Association ("AAA").  There shall be three arbitrators.  Each party shall designate an arbitrator, who need not be neutral, within 30 days of receiving notification of the filing with the AAA of a demand for arbitration.  The two arbitrators so designated shall elect a third arbitrator.  If any party fails to designate an arbitrator within the time specified or the two parties' arbitrators fail to designate a third arbitrator within 30 days of their appointments, the third arbitrator shall be appointed by the AAA.  It is expressly agreed that the arbitrators shall have no authority to award punitive or exemplary damages, the parties hereby waiving their right, if any, to recover punitive or exemplary damages, either in arbitration or in litigation.  

		(b)	This Agreement constitutes the parties' entire agreement with respect to the subject matter hereof and supersedes all prior statements or agreements, both written and oral.  This Agreement may be amended only by a writing signed by the parties.  This Agreement shall inure to the benefit of the parties and their respective successors and assigns.

		(c)	No waiver of any term, provision or condition of this Agreement, whether by conduct or otherwise, in any one or more instances, shall be deemed to be or be construed as a further or continuing waiver of any such term, provision or condition or as a waiver of any other term, provision or condition of this Agreement.  

		(d)	The captions of this Agreement are for convenience of reference only and shall not affect in any manner any of the terms, covenants or conditions hereof.  This Agreement may be executed in multiple counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same document.  

		(e)	If any legal action is necessary to enforce the terms and conditions of this Agreement, the prevailing party shall be entitled to receive all costs of suit and reasonable attorneys' fees as determined by the court upon a final determination of such action.

		(ef)	The parties agree that the duration and scope for which this Agreement is to be effective have been specifically negotiated by the parties and each of them specifically agrees that such duration and scope are reasonable.  If any provision of this Agreement is determined by any court of competent jurisdiction to be invalid or unenforceable, such agreement or covenant shall be interpreted to extend only to the maximum extent as to which it is valid and enforceable, all as determined by such court in such action.  Should any provision of this Agreement or part thereof be held invalid or unenforceable, such validity or unenforceability shall not affect the validity or enforceability of any other provisions of this Agreement.  

	IN WITNESS WHEREOF, the parties have caused this Agreement to be signed by their duly authorized representatives.

“AWT”				A. W. Technologies, LLC


					By:	_________________________________________
						Alfred Y. Wong, Ph.D., Manager


“ENRON_____”			ENRON NET WORKS, LLC	_________________________


					By:	_________________________________________
					Title:	_________________________________________
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