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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA



	[bookmark: Probate][bookmark: Bankruptcy][bookmark: party1]AVISTA ENERGY, INC., 

		Plaintiff,

[bookmark: Bankruptcy]	vs.

CALIFORNIA POWER EXCHANGE CORPORATION,

		Defendant.
[bookmark: Probate][bookmark: Probate]
	CASE NO. CV 01-01244 MMM (Mcx)
The Honorable Margaret M. Morrow

TEMPORARY RESTRAINING ORDER AND ORDER TO SHOW CAUSE RE PRELIMINARY INJUNCTION

[PROPOSED]


[bookmark: Appeals][bookmark: Appeals]

TO  CALIFORNIA POWER EXCHANGE CORPORATION (“CalPX”):

YOU ARE HEREBY ORDERED TO SHOW CAUSE pursuant to 15 U.S.C. §§ 1116, 1125(a) and 1114, 17 U.S.C. §§ 502, 503, and Rule 65 of the Federal Rules of Civil Procedure at _____ a.m. on February ____, 2001, or as soon thereafter as counsel may be heard, in Courtroom _____ of this Court, located at 312 North Spring Street, Los Angeles, California 90212, why you, your agents, servants, assigns and all those acting in concert with you should not be restrained and enjoined pending trial of this action from:  (i) issuing any additional charge-back notices to Plaintiff Avista Energy based on defaults by SCE, PG&E or other CalPX market participants; (ii) taking any action to collect on any charge-back notices issued to Avista Energy, including offsetting amounts otherwise due to Avista Energy or its affiliates based upon a charge-back notice; (iii) taking any action to draw down, liquidate, transfer, assign or call upon any cash deposits, collateral, bonds, letters of credit or any other security posted by Avista Energy or to declare Avista Energy in default of its obligations under the CalPX Participation Agreement based upon an alleged failure to pay an invoice associated with a charge-back notice; (iv) requiring Avista Energy to post any additional security of any kind; (v) disbursing, spending or failing to deposit in an escrow account for the benefit of Avista Energy all sums received from Avista Energy in response to charge-back notices or offset by the CalPX as to amounts owed to Avista Energy; and (vi) failing or refusing to institute legal proceedings against the primary defaulting participants respecting charge-back notices, including SCE and PG&E.  
The Court finds that Avista Energy has a reasonable likelihood of prevailing on the merits of the claims raised in its Complaint, that Avista Energy is likely to suffer irreparable injury in the time required for hearing pursuant to the order to show cause, that the balance of hardships tips in favor of Plaintiff Avista Energy, and that a temporary restraining order would preserve the status quo pending a hearing on the order to show cause.  Therefore, PENDING HEARING on the above Order To Show Cause, Defendant CalPX,  and its agents, servants, attorneys, assigns and all those acting in concert with it, ARE HEREBY RESTRAINED AND ENJOINED from:  (i) issuing any additional charge-back notices to Plaintiff Avista Energy based on defaults by SCE, PG&E or other CalPX market participants; (ii) taking any action to collect on any charge-back notices issued to Avista Energy, including offsetting amounts otherwise due to Avista Energy or its affiliates based upon a charge-back notice; (iii) taking any action to draw down, liquidate, transfer, assign or call upon any cash deposits, collateral, bonds, letters of credit or any other security posted by Avista Energy or to declare Avista Energy in default of its obligations under the CalPX Participation Agreement based upon an alleged failure to pay an invoice associated with a charge-back notice; (iv) requiring Avista Energy to post any additional security of any kind; (v) disbursing, spending or failing to deposit in an escrow account for the benefit of Avista Energy all sums received from Avista Energy in response to charge-back notices or offset by the CalPX as to amounts owed to Avista Energy; and (vi) failing or refusing to institute legal proceedings against the primary defaulting participants respecting charge-back notices, including SCE and PG&E.  
The above temporary restraining order is effective upon plaintiff posting of security in the sum of $___________ pursuant to Rule 65(c).
This Order To Show Cause and supporting papers shall be served on defendant no later than February ____, 2001, by personal service.  Proof of such service shall be promptly filed with the Court.
The following briefing schedule shall apply:  Any opposition papers to the Order to Show Cause Re Preliminary Injunction shall be filed and served on plaintiff by hand delivery no later than February ____, 2001.  Any reply papers to such opposition shall be filed and served on defendant by hand delivery no later than February ____, 2001.



Dated:  February     , 2001		
United States District Court Judge

Presented by:



___________________________________
Gordon P. Erspamer
Diane E. Pritchard
MORRISON & FOERSTER LLP
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