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COMMENTS OF ENRON CORP. ON
PROPOSED ALTERNATE DECISION OF COMMISSIONER BILAS

	In accord with Rule 77 of the Commission’s Rules of Practice and Procedure, Enron Corp. comments on the Proposed Alternate Decision of Commissioner Bilas issued in the above referenced proceeding on June 15, 2001 (the “AD”).  The AD, like the PD, addresses two areas of concern: (1) Southern California Edison Company’s Petition to Modify Decision 99-06-058 so as to suspend payment of the PX credit; and (2) Commission suspension of direct access in accordance with ABX1-1. With respect to the former, Enron submits, as explained in detail below, that, the AD must be clarified so as to ensure that SCE’s payment obligations are merely suspended, not eradicated. With respect to the latter, Enron supports Commissioner Bilas’s efforts to resolve the concerns of state officials with respect to the continuation of direct access prior to premature suspension of the option for California consumers.
I.	THE AD MUST CLARIFY THE UDCS’ OBLIGATION TO PAY OUTSTANDING PX CREDIT BALANCES 

	The ordering paragraphs of the AD (1) grant SCE’s petition; (2) state that SCE should not make cash payments to direct access customer or ESPs to satisfy the PX credit (but should continue to accrue credits for such customers); and (3) applies the determinations made in the decision to Pacific Gas and Electric Company and San Diego Gas & Electric Company.  As explained below, the ordering paragraphs, when read in conjunction with the text of the decision, leave some uncertainty as to SCE’s (and PG&E’s) obligation with respect to outstanding PX credit balances.  This uncertainty must be clarified to ensure that SCE’s (and PG&E’s) payment obligations under the applicable Commission-approved Stipulation remain in tact. 
 A.	Nature of Relief Requested
	In its January 25, 2001 Petition for Modification of Decision 99-06-058, SCE requested that the Commission to suspend its payments of PX Energy Credits to ESPs and direct access customers from the time period beginning January 5, 2001, and continuing until the date that a solution to the energy crisis is reached.  Therein, SCE acknowledged its obligation, in accord with the terms of the Commission approved stipulation between SCE, Enron and the Western Power Trading Forum, to the pay the amounts owing and the fact that it had been making such cash payments.  SCE went on to explain the increasing difficulty that it was having in making such payments given its liquidity crisis.  SCE, however, did not ask for an eradication of its obligation to pay amounts owing and continuing to accrue, but merely a suspension of that obligation as of January 5, 2001 until some indefinite date in the future.


B.	Apparent Nature of Relief Received   
As stated above, in Ordering Paragraph No. 1, the AD grants SCE’s petition for modification.  Such ruling would imply that SCE is receiving the relief requested – suspension of payment of PX credit amounts owing direct access customers and energy service providers from January 5, 2001 forward.  This apparent temporary suspension of the cash payment obligation is consistent with the AD’s Finding of Fact No. 3 that “there is no requirement for SCE to make cash refunds to direct access customers or ESPs in lieu of a bill credit, at this time” and the discussion in the text of the AD (at 10) that “Today’s decision does not deal with the outstanding issues surrounding payments and credits remaining due to direct access customers or reformation of the stipulation approved in D. 99-06-058.”   In short, the AD appears to rule that cash payments by SCE (and PG&E) of PX credit amounts are suspended as of January 5, 2001, but should continue to be tracked for payment at some future date.  Such reading of the AD is consistent with the relief sought by SCE. 
C.	Erroneous Interpretation of the Stipulation
Discussion contained in the AD (at 9), however, is inconsistent with the AD’s apparent intent, as discussed above.  Thus, the AD finds that “no provision in the stipulation would require SCE to make a cash payment in lieu of a credit.”  Such a broad finding could be interpreted as relieving SCE (and PG&E) from cash payment obligations for past amounts due under the terms of the Stipulation.  This finding, however, is inconsistent with the AD’s determination that cash payments should be suspended at this time and that the decision is not intended to address issues surrounding past payments owed.  Moreover, the AD’s support for its interpretation of the Stipulation relies on a mischaracterized reference to the term “credit,” where there is no reference to cash.  The term credit is used in the cited passage only in the context of amounts owing for the time period between the approval of the Stipulation and the conversion of SCE’s billing system.  The term credit is not used in the context of SCE’s ongoing payment obligation under the Stipulation.  Thus, the sited passage is irrelevant as to whether SCE is obligated to make cash refunds of PX credit amounts owing.  This is made evident by the AD’s own notation (at 3) that “SCE interpreted the stipulation as requiring cash payment when the credit exceeded the minimum bill.” Indeed, SCE had been making cash payments to direct access customers and energy service providers for the PX credit amount that exceeded the remaining charges up until approximately December 2000. This course of action, consistent with the parties’ interpretation of the Stipulation, was relied upon by direct access customers and energy service providers with respect to their actions in the direct access market.  The Commission should not be allowed, two years after the fact, to change the rules of the game in a manner counter to the parties’ interpretation of their own agreement.  Accordingly, the discussion on page 9 of the AD that misinterprets the terms of the Stipulation should be removed.
II.	The Suspension Date for Direct Access Should be Tied to Financing Concerns
	Enron applauds the AD in its more reasoned approach to the potential suspension of direct access. Rather than pick an arbitrary date for the suspension of new direct access transactions, the AD asks for comment on the potential of not proceeding with such suspension while also addressing the concerns of the Department of Water Resources and other state officials with respect to the impact of the continuation of direct access on the saleability of the Power Purchase Revenue Bonds.  In conjunction with such, the AD recognizes the potential limitations which the Commission may have under ABX1-1 over the suspension – i.e., the statute may only give the Commission discretion over the timing, not the terms.  Taking all of this into account, Enron submits that the Commission should tie any potential suspension date for direct access directly to the occurrence of the events precipitating DWR’s concern.
	Specifically, as expressed in the June 12, 2001 DWR Memorandum appended to the AD, “unfettered retail access would seriously undermine the credit worthiness of the bonds.”  The concern being that if a large number of customers (or load) opt for direct access, there could be potential revenue shortfalls.  A way to address this concern and allow the Commission to stay within its statutory authority to determine the suspension date for direct access, but not the terms, is for the Commission to tie that date to a certain percentage of each customer class opting for direct access. For example, the Commission could determine that upon conversion of __ % of the large industrial class or __ % of the commercial class that direct access would be suspended. 
	The advantages of such an approach are multifold.  First, the suspension of direct access is not tied to an arbitrary date.  Second, it allows direct access to be part of the solution to the problem by reducing the amount of power that must be purchased by DWR.  Third, it ameliorates the concern of revenue shortfall.  At such time that such shortfall could become a reality, the right to become a direct access customer will be suspended.                     
III.	CONCLUSION
	For the above stated reasons, the AD should be clarified so as to remove any uncertainties as to SCE’s and PG&E’s obligations under the Stipulation to make cash payments for their outstanding PX credit balances.  

Respectively submitted,
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PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW


Findings of Fact

1.	Finding of Fact No. 3 should be modified to read as follows:

	SCE is not required to make cash refunds to direct access customer or ESPs in lieu of a bill credit, at this time.

Conclusions of Law

1.	Conclusion of Law No. 2 should be modified to read as follows:

	At this time, SCE not make cash payments to direct access customer or ESP to satisfy the PX credit, but should continue to track and accrue credits for such customers and ESPs. 	  
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