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BRIEF OF 
 ENRON ENERGY SERVICES, INC.
ON PHASE I ISSUES

	In accord with the schedule set forth in the February 5, 2001 ruling of the Assigned Administrative Law Judge, Enron Energy Services, Inc. (“Enron”) submits its Brief on Phase I issues in the above captioned consolidated proceedings.   Enron’s brief will focus on whether the conditions established for cessation of the rate freeze imposed on the Utility Distribution Companies (“UDCs”) pursuant to Section 368(a) of the Public Utilities Code have been met.
I.	Introduction
A.	Summary of Enron’s Position on Rate Freeze Termination  
Pacific Gas and Electric Company (“PG&E”) and Southern California Edison Company (“SCE”), through applications submitted to the Commission in November of 2000, claim that their respective rate freezes are not only over, but that the conditions necessary to effect such termination occurred in August 2000 and perhaps even earlier.[footnoteRef:2]   The UDCs’ agenda in making these claims is clear – they want to place the responsibility of high power purchase costs on ratepayers at the earliest date possible, something which the frozen rate structure has prevented them from doing, while also ensuring their full transition cost recovery.  As illustrated below, adoption of the accounting proposals advanced by The Utility Reform Network (“TURN”) will clarify that the UDCs’ recovery of their transition costs is not complete.  The legal impediments that the UDCs attempt to throw in the way of the Commission’s adoption of TURN’s proposal quickly evaporate upon closer examination. Indeed, adoption of the proposal will serve to allocate cost responsibility between ratepayers and UDC shareholders in the manner contemplated when the rate freeze structure was imposed. [2:  	Enron understands that the scope of this phase of the proceeding encompasses solely whether the UDCs’ rate freezes can be deemed terminated on a prospective basis. The retroactive nature of such termination is to be addressed in a subsequent phase.  “Assigned Commissioner’s Ruling,” A. 00-11-038, et al. (January 26, 2001) at p.3.  ] 

Moreover, even if the Commission declines to adopt TURN’s proposal, the UDCs’ claims that they have already met all requisite criteria to end the rate freeze do not hold together. The UDCs’ claims are built on bits and pieces of Commission decisions that they attempt to paste together into the conclusion that their rate freezes are over.  In doing so, however, the UDCs inappropriately discount the statutorily authorized role of the Commission in the market valuation of their generation assets.  Moreover, they overlook the fact that debits made to their generation asset memorandum accounts (representing estimated market values of generation assets) can not, under current Commission decisions, be recovered until final market valuation of the associated generation assets.  Thus it is unclear as to whether full transition cost recovery can be effected through interim valuation. 
On a more practical note, the Commission must move cautiously in its determination of whether to remove a ratemaking construct prior to having a clear picture on the state of the market and the ratemaking plan that will guide California for the next several years.  Currrently the market is in flux.  It will take months to work out the mechanisms by which consumers in the state of California will receive and pay for energy.  Until sufficient clarity surround theses issues, the lifting of the rate freeze construct is, at best, premature.  

B.	Legal Principles Relevant to the Determination of the End of the Rate Freeze

	In Decision 99-10-057, the Commission determined that the “sole criterion” for ending the rate freeze was UDC “recovery [of] commission-authorized costs for utility generation related assets and obligations.” [footnoteRef:3]    In conjunction with this ruling, the Commission observed that integrally tied to a determination that the UDCs had recovered all of their generation-related assets and obligations, and therefore met the criteria for ending the rate freeze, was the completion of the generation assets valuation process called for under Public Utilities Code Section 367 (b). The Commission appropriately reasoned that absent determination of the market value of the UDCs’ generation assets as an offset against their uneconomic generation costs, it was not possible to determine whether the UDCs had in fact recovered these costs.  Accordingly, the Commission found that “interim or final market valuation, to the extent they remain the Commission’s responsibility will precede the end of the rate freeze.”[footnoteRef:4] [3:  	Decision 99-10-057, mimeo, at p.__ ]  [4:  	Id. at p. __] 

	In further recognition of the critical nature of the market valuations of the UDCs’ remaining generation assets on the determination of the level of transition costs to be recovered by the UDCs, the Commission, in Decision 00-02-048, directed SCE and PG&E to:
Credit their respective [Transition Cost Balancing Accounts] TCBAs for the aggregate net book value of the non-nuclear assets, including the land surrounding such assets and Helms pumped storage plant.  Assets jointly owned with other utilities should be excluded from this approach.[footnoteRef:5] [5:  	Decision 00-02-048 (“1998 ATCP Decision”), mimeo, pages 37-38. ] 


In ordering the UDCs to apply the required credit to the TCBA, the Commission encouraged them to realistically assess the estimated market values for those plants expected to be at greater than book value.  The Commission noted that its directive to the UDCs was “a simple accounting procedure” that would serve to “manage the netting procedure called for in Section 367(b) during transition period, rather than waiting for the conclusion of [that] period.”[footnoteRef:6]  [6:  	Id., at p. __] 

	In a subsequent decision, the Commission directed SCE and PG&E to establish a Generation Asset Balancing Account (“GABA”) to record the corresponding debit entry to the TCBA credit entry required in Decision 00-02-048.[footnoteRef:7]  In so doing, the Commission agreed with SCE and PG&E that the balance recorded in the GABA should be zeroed out at the time of final market valuation. The Commission noted that this is consistent with its determinations in Decision 99-10-057 that the rate freeze will end on the date when each utility has recovered authorized costs and obligations, as described in Section 367.  The Commission was, however, careful to note that the “impact of the accounting [changes] on the rate freeze” would be addressed “at the appropriate time and in the appropriate proceeding.”[footnoteRef:8]  [7:  	Decision 00-06-004 (“GABA Decision”).]  [8:  	Id. at p. __] 

II.	 TURN’s Accounting Proposal
	 TURN’s accounting proposal, as initially set forth in its October __, 2000 Petition to Modify Commission Resolution E-3527 and amplified in the November 9, 2000 Joint Comments of Consumer Parties,[footnoteRef:9] has two basic components.  The first would alter the current differential in the end of the month treatment of credit balances and debit balances in the TRA.  While the former are transferred to the TCBA to help offset uneconomic generation costs, the latter remain in the TRA until the under-collection has been rectified by revenues coming into the TRA in future months.  TURN’s proposal would eradicate this differential in that it would treat the TRA balance the same whether there was an over-collection or under-collection – in both cases, the balance would be transferred to the TCBA.   The second component of TURN’s proposal would alter the accounting treatment of the costs and revenues associated with each UDCs’ remaining generation assets.  Rather than continue to track the costs and revenues associated with these assets separately, adoption of the TURN proposal would provide for the monthly transfer of the balance in the generation memorandum accounts to the TCBA.  By meshing these two components together, the ultimate result is that all costs incurred and all revenues generated by the UDCs during the transition period will be funneled, on a current basis, into one account. [9:  	“Petition of The Utility Reform Network for Modification of Resolution E-3527,” R. 94-04-031 (October 17, 2000) (re-docketed as A. 00-10-028 on October __ 2000) (“TURN Petition”); “Comments of Consumer Parties on the ‘TURN Proposal’ and Additional Proposals for Accounting Changes,” A. 99-01-016, et al (November 9, 2000).  Both of these documents were incorporated by reference into Exh. __.  ] 

	A.	Legal / Policy Analysis
	The UDCs’ arguments that TURN’s proposal is illegal primarily rest on two grounds.  First, the UDCs assert that TURN’s proposal attempts to transform procurement costs into transition costs, and as such is not conformance with Public Utilities Code Section 367 which describes, with specificity, the types of costs which fall under the rubric of transition costs.[footnoteRef:10]  Second, the UDCs’ aver that application of the balances in their generation memorandum accounts directly against procurement costs violates AB 1890’s provisions for the determination of the level of UDC transition cost recovery.  As illustrated below, the UDCs’ first argument is one of form over substance, the second rests in a misinterpretation of the TURN’s proposal.   [10:  	Exh. __, p. 19, line 24 to page 20, line 1; Exh. 39, p. __, line __.   ] 

1.	Transferring the TRA Under-Collection to the TCBA does not Result in a “Transformation” of these Costs into Transition Costs
	
The UDCs find support for the proposition that a transfer of the TRA under-collection to the TCBA will turn the under-collected procurement costs into transition costs in the Commission Resolution that TURN, through its initial petition, sought to modify:
If negative balances from the TRA, whether generated by the entries related to the PX payment or any other components of the TRA were to be allowed into the TCBA, effectively they would become transition costs eligible for cost recovery which is inconsistent with the plain language of the statute.[footnoteRef:11] [11:  	Commission Resolution E-3527 (November 19, 1998).] 


While not challenged at the time that the Resolution was issued, the fact remains that the Commission’s conclusion of impact of the transfer of negative balances from the TRA to the TCBA – i.e., that these negative balances would become transition costs – is in error. By mere transfer from one account to another the costs are not transformed – they remain what they always were, procurement costs.  The level of uneconomic generation costs that the UDCs are authorized to recover is neither increased nor decreased by the transfer of under-collected balances from the TRA to the TCBA.     What will be impacted by the proposed transfer, is the rate (pace) at which the UDCs will recover their transition costs. While this may be unattractive to the UDCs, it is neither inconsistent with past accounting practices nor with what was the widely held perception as to how high procurement costs and transition cost recovery would interrelated during the rate freeze period, as explained below.
		a.	Past Utility Accounting is Consistent with the TURN Proposal
	Allowing procurement costs to be an offset against transition cost recovery is not inconsistent with previous practice.  Illustrative of this point is Commission Decision 97-10-057 by which the Commission allowed the UDCs to transfer the under-collections recorded in their Electric Cost Adjustment Clause (“ECAC”) Accounts to their TCBAs.[footnoteRef:12]   Prior to the rate freeze construct implemented by AB1890, the ECAC Account was the vehicle which the UDCs used to ensure that they recovered in rates the cost of their own generation expenses and power purchases. In short the under-collections in the ECAC account were comparable in nature to the under-collections which currently exist in the UDCs’ TRAs.   The transfer of the ECAC account under-collection to the TCBA slowed down the pace at which transition costs had been recovered as of that date, with the result being that the balance of transition costs remaining to be recovered grew with the application of the ECAC under-collection.  There was never any suggestion at that time, however, that the mere transfer of the under-collection to the TCBA somehow transformed the ECAC costs into transition costs. [12:  	TURN Petition, at p.18.] 

	      Comparable to the delay in transition cost recovery effected by the transfer of the ECAC Account under-collections is the delay in transition cost recovery which resulted from the intra-account reconciliations of the TRA which have been effected by PG&E.  Specifically, the increase in prices that the wholesale market has been experiencing since June 2000, did not result in PG&E’s first TRA under-collection.  PG&E had experienced such under-collections on a couple of prior occasions.  For example, PG&E’s TCBA reports indicate that for the period of October 1999 through February 2000, PG&E’s TRA was under-collected, with the under-collection finally being reconciled in March 2000.[footnoteRef:13]   During that time period, the under-collection grew as significant as $116 million.  PG&E reconciled that $116 million TRA under-collection through the use of TRA over-collection in future months.[footnoteRef:14]  Absent that TRA under-collection, there would have been an additional $116 million that would have been available to transfer to the TCBA.[footnoteRef:15]  PG&E’s TRA under-collection during the period of October 1999 through February 2000, which was the result of high procurement costs during that period, served to reduce PG&E’s transition cost recovery – i.e. the higher procurement costs served as an offset to transition cost recovery, they did not become transition costs.   [13:  	Exh. 44]  [14:  	Tr. Vol. 11 (PG&E-McManus), p. 145, line 22 to p. 1458, line 1.]  [15:  	Tr. Vol. 11 (PG&E-McManus), p. 1458, lines 2-6.] 

b.	TURN’s Accounting Proposal is Consistent with Widely Held Perception of UDC Transition Period Cost Recovery

    Thus, as accurately characterized by TURN, the impact of its proposed changes is that:
[C]onsistent with AB 1890, the level of recorded transition cost recovery at any given time will reflect the total revenue collected to date during the rate freeze as well as the total costs incurred to date in providing service during the rate freeze.[footnoteRef:16] [16:  	“Reply Comments of consumer Parties on Proposal for Accounting Changes,” A. 99-01-016, et al (November 17, 2000), at p.5.] 


Having the level of transition cost recovery reflect the netting of the total costs to provide service against that total revenues received is consistent with the risk the UDCs undertook as part of the implementation of the rate freeze – a rate freeze which they were instrumental in having enacted.[footnoteRef:17]  Specifically, the UDCs recognized that the biggest threat to their recovery of their transition costs was an increase in the PX price (i.e., power purchase costs).[footnoteRef:18]   The risk that the UDCs took on was specifically acknowledged by the Commission: [17:  	Exh. 47, PG&E submission before the Commission advancing the concept of a rate freeze.]  [18:  	See “Comments of Consumer Parties on the ‘TURN Proposal’ and Additional Proposals for Accounting Changes,” A. 99-01-016, et al (November 9, 2000) at pp. 17-18 (TURN quotes from testimony submitted by PG&E and SCE in their respective rate reduction bond proceedings in which they recognize that it is the variability in the PX price and non-CTC revenue requirements which would impact their amount of transition costs recovery).   ] 

Edison believes that the UDCs bear a significant energy procurement risk. During the transition period utility rates are frozen at the June10, 1996 level.  Within the  frozen rate level the utility must recover its operating costs, the costs of procuring sufficient energy and capacity to meet its load, pay for mandated public purpose programs and recover its transition costs.  If its operating or energy procurement costs rise the UDC’s shareholders may not be able to fully recover transition costs. The energy procurement cost is the most highly variable component of the utility’s frozen rate and is completely outside the control of the utility.  Customers are shielded from the risk of price increase during the transition period; utility shareholders bear the entire risk.[footnoteRef:19]  [19:  	Decision 99-06-057, mimeo, at p.__.] 


The accounting mechanism adopted by the Commission in Resolution E-3527, which TURN is seeking to modify, does not allow for the full recognition of that risk.  Rather it limits the UDCs’ risk of transition cost recovery through rates by “capping” the impact that increased energy procurement costs would have on that recovery (i.e., available headroom).[footnoteRef:20]  There is nothing in the statute that suggests that the risk of transition cost recovery through rates was somehow capped so that if the market prices for electricity grew to a certain level, then the UDCs’ transition cost recovery would not suffer.[footnoteRef:21] Indeed, the UDCs recognized no such limitation on their risk in their annual reports to the Securities and Exchange Commission and the financial community in whole: [20:  	Exh. __ (Florio, February 8, 2001) pp. 13-15. ]  [21:  	Id. at 15.] 

As a result of the rate freeze established in the restructuring legislation, SCE’s transition costs area recovered as the residual component of rates once the costs for distribution, transmission, public purpose programs, nuclear decommissioning and the cot of supplying power to its customers through the PX and ISO have already been recovered.  Accordingly more revenue will be available to cover transition costs when market prices in the PX and ISO are low than when PX and ISO market prices are high.[footnoteRef:22]           [22:  	See 1998 and 1999 Annual Reports of Edison International. PG&E made similar representations in its Annual Reports noting that at a change in he market price of electricity could affect the probability of recovery of transition costs to such ant extent that it would constitute a material change for financial reporting purposes. The Commission took official notice of these documents as part of the record in this proceeding.  See Decision 01-01-004, Appendix  B.   ] 


The bottom line is that it was recognized by all parties involved – the UDCs, the Commission, the legislature, consumer groups – that the risk which the UDCs took during the rate freeze was that their level of operating costs under the frozen rate level could impact the rate and level of transition cost recovery.  The UDCs arguments that TURN’s proposal must be denied because it would turn operating costs into transition costs is nothing more than an ineffective attempt to stave off a risk which they willingly undertook from becoming a reality.
2.	The Transfer of the TRA Under-Collection to the TCBA does not Result in an Inappropriate Netting of Procurement Costs against Transition Cost Revenue  

	The UDCs’ second argument against the TURN proposal is that it is inconsistent with Public Utilties Code Section 367(b) which requires that, for the purposes of determining the level of transition costs which the UDCs are allowed to recover, that the costs of above market generation be netted against the revenue of below market generation.[footnoteRef:23]   The UDCs argue that if the revenue from the generation memorandum accounts are applied against their procurement costs under-collections, Section 367(b) will be violated.  The UDCs arguments are unfounded. [23:  	Exh. __  (SCE Rebuttal) p. 21, lines 12-17.] 

As an initial matter, it should be noted that if TURN’s primary proposal is adopted, then there will be no direct application of the amounts in the UDCs generation memorandum accounts to the under-collected amounts in the TRA.  Adoption of TURN’s proposal will not interfere with the netting requirements of Section 367(b). To the contrary, the netting of costs from above market generation (e.g., the current cost section of the UDCs’ TCBA) against revenue from below market generation (e.g., the revenue from the generation memorandum accounts) will continue for the purpose of determining the level of transition cost recovery for which the UDCs are eligible.  The manner in which the UDCs’ book costs to the TCBA ensures that such netting process will continue to occur.
Each month the UDCs book costs to the “current costs” section of their TCBAs.  The amounts listed in that section as eligible for transition cost recovery at the beginning of each month are not impacted by the level of revenues available for recovery of those costs.[footnoteRef:24]  Under TURN’s proposal the balances in the generation memorandum accounts would be flowed into the TCBA on a monthly (rather than the current annual) basis.  Those balances would debited or credited, as applicable, to the current costs section of each UDC’s TCBA.[footnoteRef:25] It is only after such monthly netting has occurred and the level of costs eligible for transition cost recovery established that the monthly TRA balance would be applied.    Thus the application of the TRA balance may slow down the transition cost recovery which the UDC is able to achieve in any given month, it would not impact the total level of costs eligible for recovery.      [24:  	Tr. Vol. 11 (PG&E-McManus),  p. 1461,  lines __]  [25:  	Exh. 45 p. 2 lines 15d and 16g (“annual” being changed to “monthly”).   ] 

	B.	Impact of TURN’s Proposal on the End of the Rate Freeze
	It is clear from the record that if TURN’s Proposal is adopted, thereby accurately reflecting the UDCs’ risk of transition cost recovery during the transition period, the rate freeze for neither SCE nor PG&E has terminated. Neither UDC would have met the criteria that their uneconomic generation costs be recovered prior to rate freeze termination. In order to determine the “bottom line” impact of TURN’s proposal on the UDCs’ transition cost recovery, however, the Commission must first make certain preliminary determinations.  Primary among those is whether it is going to use this proceeding to place a valuation (interim or otherwise) on the UDCs’ remaining generation assets.  For example, TURN has estimated that application of its accounting proposal to the UDCs’ TRA and TCBA accounts would result in the balance of PG&E’s TCBA being $5.1 billion as of December 31, 2001, with the corresponding balance for SCE being $2.9 billion.[footnoteRef:26]  [need to determine on cross whether those balances include the netting of the gen memo account balances and interim valuations]   [26:  	Exh. __, pp. 16-17.] 

Looking at another assumption – generation assets valued at book -- PG&E witness McManus testified to the fact that if PG&E’s remaining generation assets are valued at “book value” and TURN’s accounting proposal is adopted, then PG&E’s rate freeze would continue until the statutory mandated end date.[footnoteRef:27] The same assumption can be made for SCE.  SCE has testified that if their remaining assets are credited to the TCBA at book value, then the balance in their TCBA as of December 31, 2001 is a positive $1.3 billion.[footnoteRef:28]  This amount would be offset against an under-collection in its TRA as of that date of $ 4.5 billion,[footnoteRef:29] leaving an under-collected balance of $3 billion. [27:  	Tr. Vol. 11 (PG&E-McManus), p. 1429, lines 20-28.]  [28:  	Exh __ (December 2000) at p. 2 , lines 3-12.]  [29:  	Exh. 34,  Section 6, p. VI-5.] 

Finally, if you take a scenario in which the Commission determines to value the assets based on market values which the UDCs have placed in the record, the under-collection in the TCBA would decrease, but would still exist. [need to expand]
C.	The Rate Freeze Does not end Upon the Implementation of ABX1-1   
	In its February 8, 2001 testimony, TURN advances the concept that the rate freeze should be declared over as of the date of enactment of ABX1-1.[footnoteRef:30]  In making this proposal, TURN recognizes that the statutory conditions for ending the rate freeze have not been met.[footnoteRef:31]  Rather, TURN’s argument rests with what it believes to be an “evisceration” of the rate freeze concept by the provisions of ABX1-1.  In particular, TURN cites to the fact that new statute allows for rate increases as necessary to ensure that the state’s Department of Water Resources recovers their costs of procurement.[footnoteRef:32]  While TURN is correct in noting that the prospect of rate increases pursuant to the provisions of ABX1-1 are not consistent with the rate freeze construct, the fact remains that, in enacting the new statute, the legislature did not choose to amend/repeal the rate freeze imposed under AB1890.  The legislature correctly recognized that determination of the rate freeze termination and the ramifications of such on future ratemaking were best left to the Commission.   [30:  	Exh. __, p. 20.]  [31:  	Id., at p. 23; Tr. Vol. __ (TURN-Florio), p. __.]  [32:  	Exh. __, p. 21. ] 

	As ABX1-1 did nothing to alter the terms and conditions of the rate freeze as set forth in AB 1890 and subsequent Commission decisions interpreting the statute’s terms, there is no basis for declaration that the rate freeze ended on the date of its enactment.    
III.	Status of the Rate Freeze
		The UDCs’ arguments as to why the rate freeze has ended read similarly, both relying on the accounting changes ordered by the Commission in the 1998 ATCP Decision and the GABA Decision.  Each UDC estimated the value of their remaining generation assets, credited those estimates to their respective TCBAs, with a corresponding debit to their GABAs, and upon the conclusion of that process, determined that their transition cost recovery was complete. The UDCs’ reliance on estimates of market value which have not been approved by the Commission as a basis for claiming rate freeze termination coupled with the fact that the accounting mechanisms employed by the UDCs to assert full transition cost recovery, do not, in fact support that assertion.
	1.	Valuation of Remaining Utility Generation
PG&E argues that the Commission did not require that final valuation be complete prior to ending the rate freeze – that only estimated valuation was necessary.[footnoteRef:33]  SCE has taken the position that completion of market valuation is a “Commission imposed” rather than a statutorily imposed condition for ending the rate freeze, implying that the fact that it has not been completed is irrelevant to ending the freeze.[footnoteRef:34] The UDCs’ efforts to write the Commission’s role in the market valuation procedures required my Section 367 of the Public Utilities Code is an ill- advised attempt to rewrite the statute, at the expense of ratepayers. [33:  	Exh. 37 (November 22, 2000 Testimony), p. 1-11, lines 1-4.]  [34:  	Exh. __ (SCE Fellows testimony).] 

a.	Commission Valuation of Assets is Required Prior to Rate Freeze Termination 

SCE’s claims that Commission approval of market values is not statutorily required and thus unnecessary to end the rate freeze[footnoteRef:35] is patently wrong.   While SCE is correct that the sole criterion for terminating the rate freeze is UDC recovery of its uneconomic generation costs, a statutory prerequisite to insuring that this criterion has been met is Commission approval of market values for the UDC’s remaining generation assets.  As stated in Public Utilities Code Section 368(a), the rate freeze remains in effect until “the date on which the Commission authorized costs for utility generation related assets and obligations have been fully recovered.”    The Commission is limited in the manner in which it can determine the level of costs authorized for UDC recovery by Public Utilities Code Section 367(b).  This code section requires a netting of the negative value of all above market utility owned generation assets against the positive value of all below market utility owned generation.  The statute leaves the “the determination of costs eligible for recovery and the valuation of th[e] assets” in the hand of the Commission.  In other words, the Commission is charged with approving the market values of the UDCs’ generation assets in order to fulfill its obligation of determining the level of uneconomic generation costs the UDCs are allowed to recover.  Until the Commission, in some manner, approves the market values which SCE has placed on its remaining generation assets, there is no way to determine whether SCE has recovered the “Commission authorized” level of uneconomic generation costs. [35:  	Exh. __, p. 5, line 20 to p. 6, line 2. ] 

	While PG&E’s position on the role which market valuation has to play in the termination of the end of the rate freeze is not as strident as SCE’s, it is equally as wrong.   PG&E asserts that that the Commission has not required final market valuation be complete -- only that the estimated market valuation process called for in the 1998 ATCP Decision be achieved – in order for the rate freeze to terminate.[footnoteRef:36]   PG&E’s current position is somewhat curious in that less than a year ago, PG&E was adamant that the Commission would commit legal error if it required PG&E to end its rate freeze on the basis of an estimate.  Thus, in an Application for Rehearing filed by PG&E in March 2000, it asserted that “[t]he Commission does not have legal authority under Section 368 to end the rate freeze based upon the ‘estimated value’ procedure mandated in the ATCP decision.”[footnoteRef:37]  While the Commission has not acted upon PG&E’s rehearing application, it did state in a subsequent order, referenced above, that the impact of the required credit on the end of rate freeze would be determined in a future proceeding.[footnoteRef:38]  Thus, at no time has the Commission stated that the rate freeze will end based upon the estimated market valuations (and thus estimated uneconomic generation cost recovery) required by the 1998 ATCP Decision.[footnoteRef:39]  PG&E’s assertions on this matter are simply wrong. [36:  	Exh. 37 (November 22, 2000 testimony), p. 1-11, lines 1-4.]  [37:  	“Application of Pacific Gas and Electric Company for Rehearing of Decision 00-02-048,” A. 98-09-003 et al (March 20, 2000) at p. 5. ]  [38:  	Decision 00-06-004, mimeo, at p. __.]  [39:  	While PG&E witness McManus testified that the Commission has only required that estimated market valuations be complete prior to ending the rate freeze, upon cross examination it was revealed that she had a lack of familiarity with Commission Decision 00-06-004 and that her testimony was based on her interpretation of prior Commission actions, not on a specific order.     ] 

	The UDCs’ attempts to “cut the Commission out” of the market valuation process has no basis in the statute or prior Commission decisions.  The market valuations advanced by the UDCs for their remaining generation assets must be approved by the Commission as part of its statutorily mandated obligations to determine the level of authorized transition cost recovery.  Until such approvals are given by the Commission, the UDCs’ rate freeze cannot end.[footnoteRef:40]  [40:  	Enron is not taking a position on the Commission’s statutory authorization to end the rate freeze on the basis of an interim versus final valuation.  In other proceedings before the Commission, Enron asserted that the rate freeze could end on the basis of an interim valuation.  It was, however, always Enron’s position that such interim valuation had to be approved by the Commission.     ] 

		b.	Interim versus Final Valuation 
	The Commission is charged under Section 367(b) of the Public Utilities Code with market valuing the UDCs’ generation assets.  Recently implemented Assembly Bill X1-6, which modifies Public Utility Code Section 377 by requiring the UDCs to retain remaining generation facilities until January 1, 2006, did not remove that statutory mandate.  In this proceeding, the Commission is limited in the extent of the valuation.  The Commission does not have before it a sufficient record to set a final valuation for each of the UDCs’ remaining assets.  Any valuation would be interim in nature and subject to true-up upon final market valuation.  
	The interim nature of the Commission’s valuation is underscored by the fact that the legislature is considering such mechanisms as requiring the UDCs to sell power from their retained generation to the state at a cost basis for ten years.  Should such proposal be implemented the revenue stream generated by those plants would be much reduced and their market value (which pursuant to the statute must be determined no later than December 31, 2001), would significantly decline.
	Moreover, the Commission must be clear on how any generation asset valuation that is assigned in this proceeding it to be “used.”  In this regard, in an order issued by the Commission in this docket on January 31, 2001, the UDCs were directed to sell their generation from their retained assets to their native load at cost based rates.  Thus the Commission must make clear that any interim valuation adopted in this proceeding [could? Could not?] be used for the purposes of calculating those rates; that such determination should be left to the next phase of this proceeding.                
C.	Accounting Mechanisms Indicate that the Rate Freeze Cannot End on Prospective Basis

As illustrated in Section II __ supra, the adoption of TURN’s accounting proposal – a proposal which properly allocates the risks undertaken by the UDCs during the rate freeze period – is conclusive that the conditions to meet the rate freeze have not been met.  Irrespective, however, of whether the commission adopts TURN’s proposal, current accounting mechanisms appear to preclude rate freeze termination. Specifically the use of the accounting mechanisms established by the Commission in the 1998 ATCP  and the GABA Decision as a basis for ending the rate freeze runs into the problem that if these mechanisms are employed as directed by the Commission, the UDCs have not in fact “recovered” their uneconomic generation costs.
   Looking first at PG&E, Witness McManus testified that in August 2000, PG&E, in accord with the 1998 ATCP Decision, credited its TCBA with the estimated value of its remaining non-nuclear generation -- $2.8 billion.[footnoteRef:41]   At the same time, PG&E made a corresponding debit to its GABA.  Similarly, SCE witness Dominski testified that SCE credited its TCBA with the estimated market values of it hydro generation assets as well as the estimated gain on sale of its Palo Verde, Mohave and Four Corners Power Plants,[footnoteRef:42] with corresponding debits recorded in its GABA.[footnoteRef:43]  Thus, while the credits made by the UDCs to their TCBAs theoretically wiped out their remaining uneconomic generation costs, they still have debits for corresponding amounts in their GABAs.[footnoteRef:44]  The existence of these balances has implications for rate freeze termination. [41:  	Exh. 37, (November 22, 2000 testimony) p. 1-10, lines 26-33. ]  [42:  	Exh. __, p. 26 lines 7-14. SCE has credited $470 million to its TCBA for the estimated gain on sale of its share of the Palo Verde, Mohave, and Four Corners generating plants. At this time, however, given the fact that these assets are jointly owned, SCE is not authorized under the terms of Decision 00-02-048 to make this credit. While SCE has petitioned to modify that decision to allow the credit, the Commission has not as of yet acted on it. Tr. Vol. __ (SCE- Dominski), p. __. ]  [43:  	Tr. Vol. __ (SCE-Dominski)]  [44:  	Tr. Vol. 11 (PG&E-McManus), p. 1484, lines  20-22.; Tr. Vol. __ (SCE-Dominski), p. __] 

  In this regard, PG&E, in comments filed in May 2000 on the Proposed Decision implementing the GABA, stated its view that the balance in the GABA was a transition cost recoverable prior the end of the rate freeze.  In this regard, it requested that the “Commission state clearly that the estimated market value entries in the GABA would be trued up at the time of final market valuation and that the retail rate freeze would not be ended until such reconciliation ha[d] occurred and the resulting credit or debit is entered into the TCBA.”[footnoteRef:45]   In short, PG&E’s view was that until the balance in the GABA was zero, the rate freeze is not over.  [45:  	Exh. 48, “Comments of Pacific Gas and Electric Company on Proposed Opinion regarding Establishment of New Account,” A. 98-09-003, et al (May 22, 2000), at p. 5.] 

SCE’s views on the GABA balance were focused on the reconciliation of the account upon final market valuation.  Thus, SCE requested that “when final market valuation takes place the Commission should authorize SCE to enter that value as a credit to the new account to offset the debit entered at the time of estimated market valuation.”[footnoteRef:46] [46:  	“Comments of Southern California Edison Company on Assigned Commissioner’s Ruling,” A. 98-09-003, et al (March 15, 2000) at p. 7. ] 

The Commission responded to the UDCs’ comments by ruling that:  
We agree with both Edison and PG&E that the balance remaining in the GABA should be zeroed out at the time of final market valuation.  This approach is consistent with our determinations in D. 99-10-057 that, if the rate freeze terminated prior to the statutory deadline, the rate freeze will end on the date when each utility has recovered authorized costs and obligations as described in § 367. [footnoteRef:47] [47:  	Decision 00-06-004, mimeo, at p. 8.] 


At this time, PG&E’s GABA still contains a $2.8 billion debit. While PG&E claims that there are sufficient funds in the TCBA to offset the GABA balance,[footnoteRef:48] the fact is that it is not authorized to zero out that balance until final market valuation of its generation assets.  Similarly, SCE’s GABA has a balance of  ___ which it is not authorized to zero out until final market valuation. As emphasized by PG&E and SCE throughout their applications and testimony in this proceeding, the sole criterion for ending the rate freeze is recovery of their uneconomic generation costs.  If the debit balance in the GABA cannot be zeroed out until final market valuation, then, using UDCs’ own arguments, the rate freeze has not terminated because they have yet to recover its GABA balance in the manner authorized by the Commission. [48:  	Tr. Vol. 11 (PG&E-McManus), p 1484, lines 3-7. ] 

IV.	Conclusion
	[to be inserted later]
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