


Enron North America Corp.
1400 Smith Street
Houston, Texas  77002
E-Next Generation LLC
c/o Enron North America Corp., as agent
1400 Smith Street
Houston, Texas 77002

[_______] 2001
[General Electric Company
1 River Road Bldg. 36 - 3 East
Schenectady, New York 12345]
Attn:  Mr. Steven Swift
Dear Mr. Swift:  
Reference is made to the Agreement, dated [_____] 2001, between E-Next Generation LLC (“the Purchaser”), acting through its agent, Enron North America Corp. and General Electric Company (“GE”), a copy of which is attached hereto as Exhibit A (as modified, supplemented and in effect from time to time, the “Turbine Contract”).  Unless otherwise specified herein, terms defined in the Turbine Contract are used herein as defined therein after giving effect to this letter agreement.  
Notwithstanding anything to the contrary set forth in the Turbine Contract, Purchaser represents and warrants that until the Transfer Date (as defined below) it has appointed Agent (as defined below) as its sole and exclusive agent with respect to the Turbine Contract, has assigned to Agent certain rights of Purchaser under the Turbine Contract, and has delegated to Agent certain responsibilities and obligations of Purchaser under the Turbine Contract.  Agent represents and warrants that it has accepted appointment as Purchaser’s sole and exclusive agent with respect to the Turbine Contract.  Notwithstanding any other term or provision of the Turbine Contract, GE agrees, accepts, acknowledges and covenants, for itself, its successors and assigns, (i) that Purchaser has appointed Agent as its sole and exclusive agent with respect to the Turbine Contract, and Agent has accepted such appointment, and (ii) that it shall not seek or claim recourse against or payment from Purchaser for any reason with respect to or arising from or related to Agent’s actions or omissions with respect to the Turbine Contract, other than for the payment of the Purchase Amount. 
Without limiting the generality of the foregoing, until the Transfer Date, GE acknowledges and agrees that it shall deal only with Agent with respect to the subject matter of the Turbine Contract (including, without limitation, delivering Equipment or entering into any amendments, modifications or supplements of or to the Turbine Contract) and in no event, without the prior written consent of Agent, shall GE deliver any Equipment to Purchaser or enter into any contract, undertaking or other agreement with Purchaser (other than this letter agreement), amend, modify or supplement the Turbine Contract or take directions from or give instructions to the Purchaser (other than ministerial communications relating to the payment of the amounts described herein).
In furtherance thereof, until the Transfer Date, the parties hereto acknowledge and agree that the Turbine Contract shall be deemed amended in accordance with the following provisions:
1.	Article I of the Turbine Contract shall be deemed amended by inserting the following defined terms in the appropriate alphabetical location:
“Agent. Shall mean Enron North America Corp., a Delaware corporation.”
“Transferee.  Shall have the meaning as set forth in Section 22.2.”
“Transferred Facility.  Shall have the meaning as set forth in Section 22.2.”
2.	The definition of “Lender” set forth in Section 1.57 of the Turbine Contract shall be deemed amended by inserting the words “or Agent” after the word “Purchaser”.
3.	The definition of “Power Purchaser” set forth in Section 1.74 of the Turbine Contract shall be deemed amended by inserting the words and punctuation “, Agent or an Affiliate thereof” after the word “Purchaser” set forth in the body of such definition (but not in the term “Power Purchaser”).
4.	The definition of “Purchaser’s Quality Assurance Manager” shall be deemed amended by deleting the word “Purchaser” and inserting the word “Agent” in lieu thereof in the body of the definition (but not in the term “Purchaser’s Quality Assurance Manager”).
5.	The definition of “Purchaser’s Representative” shall be deemed amended by deleting the first reference to the word “Purchaser” in the body of the definition (but not in the term “Purchaser’s Representative”) and inserting the word “Agent” in lieu thereof.
6.	Article 12 shall be deemed amended in its entirety to read as set forth on Annex I hereto.
7.	Section 15.2.2 of the Turbine Contract shall be deemed amended by inserting the word and punctuation “, Agent” after the word “Purchaser” set forth in the first sentence of such Section.
8.	Section 19.1.10 shall be deemed amended in its entirety to read as set forth on Annex II hereto.
9.	Section 19.1.11 of the Turbine Contract shall be deemed amended by inserting the word and punctuation “, Agent” after the word “Purchaser” set forth in the first sentence of such Section.
10.	Article 20 of the Turbine Contract shall be deemed amended in its entirety to read as set forth on Annex III hereto.
11.	Article 21 of the Turbine Contract shall be deemed amended in its entirety to read as set forth on Annex IV hereto and for purposes of interpretation and application of Article 21 (as modified by the letter agreement), the terms “party” and “parties”, except references to “third party”, shall be deemed to include a reference to Agent.
12.	Section 22.2 of the Turbine Contract shall be deemed amended in its entirety to read as set forth on Annex V hereto.
13.	Section 25.5  shall be deemed amended in its entirety to read as set forth on Annex VI hereto.
14.	Article 26 of the Transformer Contract shall be deemed amended by adding Section 26.4, as set forth on Annex VII hereto.
15.	Section 28.7 of the Turbine Contract shall be deemed amended by inserting the word and punctuation “, Agent” after the word “Purchaser” set forth in such Section.
As used herein, “Transfer Date” shall mean the date on which Purchaser and Agent assign all of their respective rights and obligations in, to and under the Turbine Contract to any unaffiliated assignee in accordance with Section 22.2 of the Turbine Contract.  Upon the occurrence of the Transfer Date, this letter agreement shall terminate and be of no further force or effect and the Turbine Contract shall be interpreted and construed without giving effect to this letter agreement.
This letter agreement, its interpretation and any disputes relating to, arising out of or connected to this letter agreement, shall governed by the laws of the State of New York, without regard to its conflicts of law provisions (other than Section 5-1401 of the New York General Obligations Law).  All disputes or disagreements arising out of or relating to the implementation or performance of this letter agreement shall be subject to and determined in accordance with Article 26 of the Turbine Contract.
All notices to the Agent shall be delivered to the address set forth above in accordance with Article 25 of the Turbine Contract.
DRAFT
6/4/01

REMAINDER OF THE PAGE LEFT INTENTIONALLY BLANK

[bookmark: bkFooterDocID]WAS:87239.1 

3WAS:87239.1 

IN WITNESS WHEREOF, this letter agreement has been duly executed by the parties hereto as of the date first above written.
AGENT:

ENRON NORTH AMERICA CORP.
By:	
Name:	
Its:	
ACKNOWLEDGED AND AGREED
PURCHASER:
E-NEXT GENERATION LLC
By: Wilmington Trust Company, not in its individual capacity, but solely as Manager
By:	
Name:	
Its:	
ACKNOWLEDGED AND AGREED
SELLER:
GENERAL ELECTRIC COMPANY
By:	
Name:	
Its:	








Signature Page to Override Letter
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ANNEX I
ARTICLE 12
DRUG AND ALCOHOL-FREE WORKPLACE
The parties desire to provide a safe and productive work environment.  The parties believe that the use, possession and/or distribution of illegal/unauthorized drugs and alcohol presents a serious threat to the safety of employees, visitors and others at the job site, or other premises owned, leased, or occupied by Purchaser.  All Seller’s and Seller’s Vendors’ employees associated with the Scope of Work under this Agreement must agree to compliance with Agent’s drug and alcohol policy Number 1200-2, dated September 11, 1995 including:  

while on or entering the Site or other premises owned, leased, or occupied by Purchaser, search of personal and professional possessions, including but not limited to automobiles, trucks, briefcases, lunch boxes, and person for illegal drugs.  Failure to consent to such search shall be grounds for immediate removal from the Site or other premises owned, leased, or occupied by Purchaser;
drug testing at any time while on the Site or other premises owned, leased or occupied by Purchaser.  Failure to do so or failing any such test shall be grounds for immediate removal from the Site or other premises owned, leased, or occupied by Purchaser; and
failure of a Seller’s or Vendor’s employee to agree and abide by these requirements will be grounds for immediate removal from the job site or other premises owned, leased, or occupied by Purchaser from any work site or location under the control of Purchaser that is associated with the Scope of Work under this Agreement. 
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ANNEX II

19.1.10 Other Requirements»	Comment by iC: Please do not type any text in this area.
.  Seller shall be responsible for the payment of all deductible and self insurance retention amounts with respect to the insurance required to be maintained by it pursuant to this Agreement, and all Seller policies shall apply as primary insurance without right of contribution of similar policies which may be maintained by Purchaser.  All Seller insurance shall:
(a)	specify Purchaser, Agent and Lender, and such other parties as Purchaser may require as additional insured for all insurance coverage other than Worker’s Compensation Insurance, or its equivalent as required in jurisdictions other than the United States;
(b)	provide that Purchaser shall have the right, but not any obligation, to pay any premiums if Seller shall fail to do so, and such payment of premiums by Purchaser shall be at Seller’s expense, either by direct charge or setoff;
(c)	for all insurance coverage related to Scope of Work, waive any right of subrogation against Purchaser, Agent and Lender, their parent and affiliated companies and their directors, officers, employees and agents, and all other named and additional insured and any other right of the insurer to any setoff or counterclaim or any other deduction, whether by attachment or otherwise, in respect of any liability of Purchaser, Agent or Lender, or any other named or additional insured; and

(d)	for all other insurance other than as stated in (c) immediately above, waive any right of subrogation against Purchaser, Agent, Lender and all other named and additional insured and any other right of the insurer to any setoff or counterclaim or any other deduction, whether by attachment or otherwise, in respect of Purchaser, or any other named or additional insured.
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ANNEX III

ARTICLE 20
  INDEMNIFICATION
20.1	Definitions»	Comment by Donna Teal: Please do not type any text in this area.
.	The following defined terms shall apply with respect to the Parties obligations under this Article 20:
“Claim” shall mean any and all demands, claims, suits and causes of action and any liability, costs, expenses and judgments incurred in connection therewith (including court costs and reasonable attorney’s fees) whether arising in equity, at common law, by statute or under the laws of contract, tort (including negligence or strict liability without regard to fault) or any other cause of action.
“Purchaser Indemnified Party” shall mean Purchaser, Purchaser’s Affiliates, Agent, Agent’s Affiliates, Lender, and their respective employees, officers, directors, agents, subcontractors and representatives.
“Seller Indemnifying Party” shall mean Seller, Seller’s Affiliates, and their respective employees, officers, directors, agents, subcontractors and representatives.
“Third Party” shall mean any natural person, corporation, company, partnership (general or limited), limited liability company, business trust, or other entity or association other than a Purchaser Indemnified Party.
20.2	Seller Indemnity»	Comment by iC: Please do not type any text in this area.
.	Seller agrees to indemnify, protect, defend and hold harmless each Purchaser Indemnified Party from and against the following:
each and every Claim for personal injury (including death) or damage to tangible physical property of a Third Party to the extent based upon, in connection with, relating to or arising out of or alleged to arise out of the negligent or culpable wrongful acts or omissions of a Seller Indemnifying Party or out of Seller’s strict liability;
each and every Claim resulting from Seller’s failure to comply with the provisions of Section 3.4 (Hazardous Materials Notification);
each and every Claim for fines or similar penalties imposed by a cognizant government, and associated damages, costs, losses and expense, resulting from Seller’s failure to comply with the provisions of Section 3.6 (Compliance with Governmental Rules and the Requirements of this Agreement);
each and every Claim resulting from Seller’s failure to comply with the provisions of Section 6.5 (Lien Release) and Article 24 (Liens and Claims); and
each and every Claim resulting from Seller’s failure to comply with the provisions of Section 15.2.2 (Infringement Cures and Defense).
20.3	Comparative Fault»	Comment by iC: Please do not type any text in this area.
.  Seller’s contractual obligations of indemnification under this Article 20 shall apply even if due in whole or in part to Purchaser’s and/or Agent’s concurrent negligence, fault, breach of contract or warranty, or strict liability without regard to fault; provided, however, that such contractual obligation of indemnification shall not extend to the percentage of the damages or injuries attributable to Purchaser’s and/or Agent’s negligence, fault, breach of contract or warranty, or to strict liability without regard to fault imposed as a matter of law. In the event that both Seller and Purchaser and/or Agent are negligent, at fault or strictly liable without fault with respect to damage or injuries for which the provisions of this Article 20 apply, then the Seller’s contractual obligations of indemnification shall still continue but Seller shall indemnify Purchaser and/or Agent only for the percentage of responsibility of the damage or injuries adjudicated to be attributed to Seller.
20.4	Insurance»	Comment by iC: Please do not type any text in this area.
.  Seller’s indemnification obligations under this Article 20 shall apply regardless of the amount of insurance coverage held by Seller, including that under any worker’s compensation act, disability act, or other act or law which would limit the amount or type of damages, compensation, or benefits payable by or for Seller, and shall not be limited by any insurance carried or provided by the Seller in accordance with this Agreement or otherwise.
20.5	Notice and Litigation»	Comment by iC: Please do not type any text in this area.
.  It is a condition precedent to the Seller’s contractual obligations of indemnification under this Article 20 that Agent shall provide written notice of a Claim promptly after such Claim is received by Purchaser or Agent. It is further a condition precedent to the Seller’s contractual obligations of indemnification under this Article 20 that Seller shall thereafter have the right to participate in the investigation, defense and resolution of such Claim so long as the same does not impair Purchaser’s or Agent’s rights and interests.
20.6	Survival of Obligations»	Comment by iC: Please do not type any text in this area.


.  The obligations to indemnify under this Article 20 will continue in full force and effect notwithstanding the expiration or termination of this Agreement.
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ANNEX IV
ARTICLE 21
  NON-DISCLOSURE OF INFORMATION
21.1	Proprietary Information»	Comment by iC: Please do not type any text in this area.
.  Without prejudice to Sections 21.3 and 21.4, any information concerning the parties which is designated in writing as proprietary and/or confidential and disclosed to any other party incident to the performance of the Scope of Work pursuant to this Agreement in confidence shall not be published or otherwise disclosed it to others without the written approval of the disclosing party, provided, however, that nothing herein shall limit either party’s rights to disclose data which:
was developed on its own or furnished to it prior to this Agreement without restriction;
becomes generally available to the public through no fault of either party; or
is received by either party from a third party without restriction and not in breach of this Agreement.
Proprietary and/or confidential information disclosed hereunder shall only be used by the transferee in the performance of its obligations hereunder or as expressly permitted under this Agreement.  Each party shall take such actions to protect proprietary and/or confidential information disclosed by the other party as are consistent with its practices to protect its own proprietary and/or confidential information.  Furthermore, any party may provide any such information to any governmental authority having jurisdiction and asserting a right to obtain such information, but only to the extent required to do so by law. This clause shall survive the termination of this Agreement.


20.2	Press Releases»	Comment by iC: Please do not type any text in this area.
.  The parties agrees that it is in their interest to limit information of strategic value disseminated to the independent power industry regarding this Facility.  To the extent that a party desires to issue press releases, advertisements in the trade press, tombstones in the financial or trade press, then that party must obtain the other parties’ written release to do so.
20.3	Confidentiality»	Comment by iC: Please do not type any text in this area.
.  Seller acknowledges that the businesses of Purchaser and Agent are highly competitive and that Purchaser’s and Agent’s books, records, documents and technical information concerning their respective products, equipment, services, processes, procurement procedures, pricing techniques, the names of and other information (such as credit and financial data) concerning Purchaser’s and Agent’s customers and business affiliates, all comprise confidential business information and trade secrets of Purchaser and Agent, as applicable, which are valuable, special and unique proprietary assets.  Seller further acknowledges that protection of both Purchaser’s and Agent’s confidential business information and trade secrets against unauthorized disclosure and use is of critical importance to both Purchaser and Agent in maintaining their respective competitive position.  Accordingly, Seller hereby agrees that it will not, at any time during or after the term of this Agreement, make any unauthorized disclosure of any confidential business information or trade secrets of Purchaser or Agent or make any use thereof, except for the benefit of, and on behalf of, Purchaser or Agent.  However, Seller’s obligation under this Section 21.3 shall not extend to information which is or becomes part of the public domain or is available to the public by publication or otherwise through no wrongful act or omission or noncompliance with this Section by Seller or its agents.  The provisions of this Section 21.3 shall survive the termination of this Agreement.  Seller agrees and acknowledges that money damages would not be sufficient to remedy for any breach of this Section 21.3 by Seller, and Purchaser and/or Agent, as applicable, shall be entitled to specific performance and injunctive relief as remedies for such breach or any threatened breach.  Such remedies shall not be deemed the exclusive remedies for a breach of this Section 21.3 by Seller, but shall be in addition to all remedies available at law or in equity to Purchaser and/or Agent, as applicable, including recovery of damages from Seller.  For the purposes of this paragraph, the term “Purchaser” and “Agent” shall also include Affiliates of both Purchaser and Agent.
Seller shall deliver to Purchaser all Purchaser confidential information, and to Agent all Agent confidential information, provided or disclosed to or used or acquired by Seller, including all information developed, derived, or created therefrom, or portions thereof, upon the earlier of:

the ending of the need for the information for performance of the Scope of Work;
Purchaser’s or Agent’s request, as applicable;
the completion of the Scope of Work for which it was provided, disclosed used or acquired; or
cancellation, termination or suspension of this Agreement.
Seller may retain a single copy of all information upon which its Scope of Work is based for record purposes only.  In the event Seller, with Purchaser’s or Agent’s consent, as applicable, releases Purchaser’s or Agent’s confidential information to a third party, Seller shall require such third party to enter into a confidentiality agreement similar to this Section 21.3 with Seller, and Seller shall retrieve all such released confidential information, including any and all copies of the confidential information and all information developed, derived, or created therefrom, upon the earlier of the events set forth above in this Section.

No documents, data, materials or information available to Seller as set forth in this Section 21.3 or produced in whole or in part under this Agreement shall be the subject of an application for copyright by or on behalf of Seller without the prior written consent of Purchaser or Agent, as applicable.

Either party shall be entitled to disclose the terms and conditions of this Agreement and any data or information acquired by it under or pursuant to this Agreement without the prior consent of the other party:

(a) to any Affiliate of such party;
(b) to any outside consultants or advisers engaged by or on behalf of such party in connection with the Scope of Work or the financing or operation of the Facility and acting in that capacity;
(c) to any operator of the Facility, Lenders or permitted assignees;
(d) to the extent required by the rules of a relevant and recognized stock exchange;
to the extent required by law or pursuant to an order of any court of competent jurisdiction, provided that the original disclosing party is given notice and adequate time to seek a protective order applicable to the information before it is disclosed;
to any insurer under a policy of insurance required to be taken out by any party under the Agreement; or
to directors, employees and officers of such party;
provided that:

the disclosing party determines in good faith that the recipient has a legitimate need to see such data or information; and
the recipient has been made aware of and has agreed to be bound by the requirements of this Article 21.
21.4	Disclosure of Contract Details»	Comment by iCreate  Outline Paragraph Mark: Please do not type any text in this area.
.  The documents which constitute this Agreement and the contents thereof shall be deemed to be confidential and proprietary to the parties for the purposes of this Article 21, and the information contained herein may be disclosed to third parties only in accordance with the provisions hereof.  Without limiting the generality of the foregoing provisions of this Article 21, this contract document may be disclosed in its entirety by Purchaser or Agent, with or without its Exhibits, only:  (a) in redacted form, (i) to potential assignees pursuant to Article 22 hereof, provided that Seller shall have been notified in advance of such disclosure. Or (ii) to other contractors of Purchaser or Agent, on the conditions set forth in section 21.1 above; or (b) in unredacted form, to a potential assignee whom Purchaser or Agent has reasonably determined to be capable of accepting such assignment and to be acting in good faith in connection therewith, and, if such approval is required pursuant to Article 22, whom Seller has so approved as an assignee.
For purposes of interpretation and application of this Article 21, the terms “party” and “parties”, except references to “third party”, shall be deemed to include a reference to Agent.
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ANNEX V

22.2 Assignment by Purchaser or Agent.  
Neither Party shall assign any or all of their duties or rights under this Agreement without prior written consent from the other Party; such consent not to be unreasonably withheld, conditioned or delayed.  If the Purchaser wishes to obtain the Seller’s consent to the assignment of Purchaser’s duties or rights under this Agreement, it shall request such consent in a writing which includes or incorporates:
(a) the legal name and address and the form and place of incorporation or organization of the proposed assignee;

(b) the current published annual report of the proposed assignee, or, if no such report is published, three years of audited financial statements, and a description of the proposed assignee’s business, or other reasonably reliable and complete financial information which indicates that the assignee (or its parent) has the financial resources necessary to make the future payments under this Agreement.

Seller shall respond to any request for consent in writing within [fourteen (14) days] following its receipt of such request. If Seller fails to respond within this [fourteen day] period, Seller shall be deemed to have waived its right to consent to the proposed assignment.   
Notwithstanding the foregoing:
(w) any lender participating in or providing financing or financing structures, including, without limitation, structures related to leasing arrangements and project financing in respect of any Unit, may transfer or assign its rights associated with such Unit upon liquidation or foreclosure of such Unit in satisfaction of Purchaser’s obligations under such financing structure;
(x) either Party may without further consent by the other Party delegate or assign its duties or rights to any Affiliate or subsidiary; 
(y) Purchaser may without further consent of the Seller delegate or assign its duties or rights to any Affiliate of Enron Corp.; or
(z) if Purchaser holds or controls other material assets associated with the Facility into which any Unit will be installed (the “Transferred Facility”) and if Purchaser transfers all or substantially all of its rights in and to such assets, Purchaser may without further consent delegate or assign its duties or rights associated with such Unit to the transferee of such other assets (the “Transferee”), provided that one of the following conditions has and continues to be fulfilled:
(i) prior to payment of the Purchase Amount, that Transferee (A) has provided financial guarantees reasonably satisfactory to the Seller and valid until such time as the Purchase Amount shall be paid in full, or (B) has demonstrated that it has credit rated by Standard & Poors at BBB- or better, and has agreed that if it fails to maintain such rating until the Purchase Amount shall have been paid in full that it will provide financial guarantees as described in subsection (A) above; or
(ii) that Transferee shall provide representations reasonably satisfactory to Seller that a credit facility covering the Transferred Facility has been agreed and is operative.
Purchaser or Agent shall have the right to assign or pledge, from time to time, all or any portion of their respective right, title and interest in, to and under the Agreement as collateral for financing of this Facility without Seller’s consent.

When duly assigned in accordance with this Section (including, following any collateral assignment, upon foreclosure by any collateral assignee), (i) this Agreement or the rights and/or obligations so assigned shall be binding upon and shall inure to the benefit of the assignee (and all rights and/or obligations so assigned, including, without limitation, any and all warranty rights, shall be assigned to the assignee as if such assignee were an original party hereto), (ii) the assignor shall be irrevocably relieved of and forever discharged from all liability under this Agreement so long as the assignee executes an assumption of such liabilities, and (iii) the Seller shall look only to such assignee for the performance of the obligations so assigned.  Any assignment by Purchaser other than as permitted herein shall be void and without force or effect.


The Parties hereto further agree and acknowledge that the foregoing provisions relating to this assignment will only control the assignment of Purchaser’s rights under this Agreement prior to the date upon which the Equipment achieves Takeover.  Following such date, Purchaser shall be permitted, without Seller’s consent, to: (i) assign its rights under this Agreement, (ii) convey any ownership interest that it may have in the Facility and/or (iii) convey any equity interest that it may have in the entity which owns the Facility.
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ANNEX VI
25.5	Notices to be Provided by Agent.
25.5.1	Designation of Purchaser’s Representative»	Comment by iC: Please do not type any text in this area.
.  Within thirty (30) days of the latest date of signature of this Agreement, Agent shall notify the Seller of the individual designated as Purchaser’s Representative who shall act as the primary point of contact for Seller with respect to the prosecution of the Scope of Work.
25.5.2	Individuals Authorized to Approve Change Orders»	Comment by iC: Please do not type any text in this area.
.  Within thirty (30) days of the latest date of signature of this Agreement, Agent shall deliver a notice to Seller identifying such persons within Agent’s organization that have authority to approve Change Orders.
25.5.3	Notice of Performance Tests»	Comment by iCreate  Outline Paragraph Mark: Please do not type any text in this area.
.  Pursuant to Section 10.8.5, Agent shall provide Seller with a thirty (30) days initial notice and a five (5) days confirmation notice in advance of each Performance Test.
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ANNEX VII


26.4	Limitation on Power of Arbitrators. In no event shall the arbitrators appointed hereunder in connection with any dispute or disagreement between Seller and Purchaser at any time (including, without limitation, following the joinder of any Related Dispute between Purchaser and Agent and any arbitration proceeding pending with respect to such Seller and Purchaser dispute or disagreement) have the power or authority to render a decision, make any award or grant any relief of any nature whatsoever in favor of Seller against Agent, and any attempt to do so shall be void ab initio.
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