

ARTICLE XXI.  NON-DISCLOSURE OF INFORMATION
21.1   Proprietary Information.  Without prejudice to Sections 21.3 and 21.4, any information concerning the parties which is designated in writing as proprietary and/or confidential and disclosed to the other party incident to the performance of the Scope of Work pursuant to this Agreement is disclosed in confidence and the transferee shall not publish or otherwise disclose it to others without the written approval of the transfer or, provided, however, that nothing herein shall limit either party’s rights to disclose data which: 
(a)	was developed on its own or furnished to it prior to this Agreement without restriction;
(b)	becomes generally available to the public through no fault of either party; or
(c)	is received by either party from a third party without restriction and not in breach of this Agreement.
Proprietary and/or confidential information disclosed hereunder shall only be used by the transferee in the performance of its obligations hereunder or as expressly permitted under this Agreement.  Each party shall take such actions to protect proprietary and/or confidential information disclosed by the other party as are consistent with its practices to protect its own proprietary and/or confidential information.
Furthermore Purchaser or Seller may provide any such information to any governmental authority having jurisdiction and asserting a right to obtain such information, but only to the extent required to do so by law. This clause shall survive the termination of this Agreement. 
21.2   Press Releases.  Seller agrees that it is in Purchaser’s interest to limit information of strategic value disseminated to the independent power industry regarding this Facility.  To the extent that Seller desires to issue press releases, advertisements in the trade press, tombstones in the financial or trade press then Seller must obtain Purchaser’s written release to do so.
21.3   Confidentiality.  Seller acknowledges that Purchaser’s business is highly competitive and that Purchaser’s books, records, documents and technical information concerning its products, equipment, services, processes, procurement procedures, pricing techniques, the names of and other information (such as credit and financial data) concerning Purchaser’s customers and business affiliates, all comprise confidential business information and trade secrets of Purchaser which are valuable, special and unique proprietary assets.  Seller further acknowledges that protection of Purchaser’s confidential business information and trade secrets against unauthorized disclosure and use is of critical importance to Purchaser in maintaining its competitive position.  Accordingly, Seller hereby agrees that it will not, at any time during or after the term of this Agreement, make any unauthorized disclosure of any confidential business information or trade secrets of Purchaser or make any use thereof, except for the benefit of, and on behalf of Purchaser.  However, Seller’s obligation under this Section 21.3 shall not extend to information which is or becomes part of the public domain or is available to the public by publication or otherwise through no wrongful act or omission or noncompliance with this Section by Seller or its agents.  The provisions of this Section 21.3 shall survive the termination of this Agreement.  Seller agrees and acknowledges that money damages would not be sufficient to remedy  for any breach of this Section 21.3 by Seller, and Purchaser shall be entitled to specific performance and injunctive relief as remedies for such breach or any threatened breach.  Such remedies shall not be deemed the exclusive remedies for a breach of this Section 21.3 by Seller but shall be in addition to all remedies available at law or in equity to Purchaser including recovery of damages from Seller.  For the purposes of this paragraph, the term “Purchaser” shall also include Affiliates of Purchaser.
Seller shall deliver to Purchaser all Purchaser confidential information provided or disclosed to or used or acquired by Seller, including all information developed, derived, or created therefrom, or portions thereof, upon the earlier of:
(i)	the ending of the need for the information for performance of the Scope of Work; or
(ii)	Purchaser’s request;
(iii)	the completion of the Scope of Work for which it was provided, disclosed used or acquired; or
(iv)	cancellation, termination or suspension of this Agreement.
Seller may retain a single copy of all information upon which its Scope of Work is based for record purposes only.  In the event Seller, with Purchaser’s consent, releases Purchaser’s confidential information to a third party, Seller shall require such third party to enter into a confidentiality agreement similar to this Section 21.3 with Seller, and Seller shall retrieve all such released confidential information, including any and all copies of the confidential information and all information developed, derived, or created therefrom, upon the earlier of the events set forth above in this Section. 
No documents, data, materials or information available to Seller as set forth in this Section 21.3 or produced in whole or in part under this Agreement shall be the subject of an application for copyright by or on behalf of Seller without the prior written consent of Purchaser.
Either party shall be entitled to disclose the terms and conditions of this Agreement and any data or information acquired by it under or pursuant to this Agreement without the prior consent of the other party:
(a)	to any Affiliate of such party;
(b)	to any outside consultants or advisers engaged by or on behalf of such party in connection with the Works or the financing or operation of the Facility and acting in that capacity;
(c)	to any operator of the Facility, Lenders or permitted assignees;
(d)	to the extent required by the rules of a relevant and recognized stock exchange;
(e)	to the extent required by law or pursuant to an order of any court of competent jurisdiction, provided that the original disclosing party is given notice and adequate time to seek a protective order applicable to the information before it is disclosed;
(f)	to any insurer under a policy of insurance required to be taken out by either party under the Agreement; or
(g)	to directors, employees and officers of such party;
provided that:
(h)	the disclosing party determines in good faith that the recipient has a legitimate need to see such data or information; and
(i)	the recipient has been made aware of and has agreed to be bound by the requirements of this Article XXI. 
21.4   Disclosure of Contract Details.  The documents which constitute this Agreement and the contents thereof shall be deemed to be confidential and proprietary to both Parties for the purposes of this Article XXI, and any portion thereof may be disclosed to third parties only in accordance with the provisions hereof.  Seller agrees that it is in Purchaser’s interest to limit information of strategic value disseminated to the independent power industry regarding this Facility.  To the extent that Seller desires to issue press releases, advertisements in the trade press, tombstones in the financial or trade press then Seller must obtain Purchaser’s written release to do so.  
This contract document, with or without its Exhibits, may be disclosed by Buyer in its entirety only: (a) in redacted form, to potential assignees pursuant to Article XXII hereof, provided that Seller shall have been notified in advance of such disclosure; and (b) in unredacted form, to a potential assignee whom Buyer has reasonably determined to be capable of accepting such assignment and to be acting in good faith in connection therewith, and, if such approval is required pursuant to Article XXII, whom Seller has so approved as an assignee. 
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