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Any Refund Liability Determination for EPMI Should be Offset by EPMI’s Receivables Due from CAISO and Load Serving Entities (LSEs) from the Proceeds of CAISO’s Underscheduling Penalty

1) What the underscheduling penalty is:  The Commission in its various orders addressing the California power crisis has repeatedly acknowledged the failure of load-serving entities (LSE’s) in California to forward contract as a way to protect retail customers from price volatility and as a way to anticipate shortage.  As a way to encourage load to contract for power in advance of real-time (especially when prices in R/T are capped), the Commission proposed (in its November 1 proposed order) and implemented (effective 1/1/01, with its December 15 Order) an underscheduling penalty:

Penalties for Underscheduling Load. Market participants will be required to schedule 95 percent of their loads prior to real-time and will be subject to a penalty for deviations in scheduling in excess of five percent of an entity's hourly load requirements, with disbursement of revenues to all loads that scheduled accurately. (12/15 Order, p. 5) [note all the FERC Order cited are on www.ferc.gov] 

a) The penalty was set at 2x the price of real-time energy or $100/MWh, whichever is less.  See also discussion p. 40-45

2) Background/History since its adoption
a) On February 2, PG&E and SCE filed a request for immediate suspension of the underscheduling penalty.
b) On March 20, 2001, the CAISO filed Tariff Amendment No. 38 which, among other things, proposes to suspend the underscheduling penalty provision through May 31, 2001. 5
i) Along with CAISO, Enron supported the motion of PG&E and SCE.  (Not sure exactly what we said there.  Hopefully we supported only the temporary suspension and supported a widening of the penalty deadband rather than a complete removal of the penalty). 

c) Commission deferred action on that issue in its April 6 Order.  It requested more information from the CAISO but never stated that the penalty should be held in abeyance pending further consideration.  
d) On May 16, the Commission expressly denied the portion of amendment 38 that would suspend the underscheduling penalty and said it would rule on this matter on a future date.  Despite this directive, the CAISO did not comply with the FERC’s order to implement an underscheduling penalty.
e) One June 14 the California Energy Oversight Board requested rehearing of the Commission’s May 16 Order.  In that filing, Calif. EOB acknowledged that the major load serving entities had accrued a substantial liability from the penalty:  “the potential penalty to load approaches $1 billion dollars for January 1, 2001 through June 12, 2001.  From January 19, 2001 to June 12, 2001 (the period in which the CDWR is the purchaser of the “net short” position of the IOUs), the penalty exceeds $800 million.”
f) Commission expressly stated that the  underscheduling  penalty was still in place in the April 26 and June 19th orders

i) In the April 26 Order, the Commission stated:

“Moreover, the price mitigation plan adopted here will influence other markets, such as the bilateral market, and should not create incentives for buyers to avoid bilateral agreements. Energy buyers are subject to a maximum penalty of $100/MWh if they have over 5 percent of their load served in the real-time market.36 (Footnote 36 stated: On April 6, 2001, the Commission deferred action on the request by Social Edison and PG&E to suspend the penalty for underscheduling. Southern California Edison, 95 FERC ¶ 61,025 (2001).)

ii) In the June 19 Order the Commission stated:

On December 15, 2000, the Commission issued an order which established, among other things, as part of a comprehensive price mitigation plan, a maximum penalty of $100/MWh if energy buyers had over 5 percent of their load served in the real-time market. 80 Several parties request that the Commission suspend the penalty for underscheduling in this proceeding. 81 Due to the Commission's decision in the April 26 Order to defer action on suspending the penalty for underscheduling, we will address this issue in a future order. 
					
3) What CAISO actually did
a) On or about 2/23/01, CAISO gave notice to market participants that the underscheduling penalty had been adopted by the Commission but failed to collect charges and redistribute those to balanced load. See Attachment 1
b) The CAISO’s ostensible reason for not implementing the penalty was that it was requests for reconsideration had been made and that a Commission decision was pending.  Attachment 1. No updated market notice was issues to EPMI’s knowledge despite the clear direction from the Commission subsequent to this market notice. 

4) EPMI’s Receivables pursuant to the penalty
a) EPMI manages the direct access loads of EES in California.  As one of the largest providers of direct access, EPMI is one of the largest load serving entities after the three major IOUs in California
b) EPMI has managed its load assuming the penalty was in place.  As a result, EPMI acquires resources to service its loads in advance of real-time.  As a result, EPMI generally “schedules accurately” and should receive a large allocation of penalty revenues.
c) EPMI requested information from CAISO on what its allocation of penalty revenues are.  Information supplied by CAISO to EPMI is attached.  [Note: this data is in file “CAISO Data on Underscheduling Penalty 010101 thru 041801.zip”  It shows hourly data by day through 4/18/01.  Chris Stokley has requested an update from CAISO.  Even if we do not get an update we should use this data to make our offset claim.]
d) Based on CAISO’s data, EPMI is owed $30.4 million.  Attachment 2.  This table is simply a summation of net charges and credits from the underscheduling penalty using data from CAISO.
e) EPMI questions CAISO’s data in that it expects to be one of the largest load-serving entities that goes into real time relatively balanced.  Given that the penalty charges amount to $1 billion, EPMI expects that its receivables may be much greater, perhaps in the $100 millions. EPMI reserves the right to audit CAISO’s calculations.  [Lodge discovery in this case?]
f) Regardless of the outcome of any disputes over the exact calculation of what  EPMI is owed, EPMI’s is owed a large sum of money as a result of the underscheduling penalty.  Any penalty revenues owed to EPMI should be used as an offset against any refund liability.
5) Suggested discovery questions (These questions should be reviewed by settlements because they can make the questions more precise)
a) Please confirm that the total tracked but not billed revenues from the underscheduling penalty match those provided by EOB in its June 12 filing.  I.e., the total revenues will exceed $1 billion
b) Provide the basis of the net deviation of EPMI’s load shown in the daily reports provided by CAISO to EPMI.  I.e.  What was the actual and scheduled load that resulted in the net deviation.1
c) What EPMI’s percentage of the total “balanced” load that receives the penalty revenues.  I.e, what is EPMI’s percentage of revenues disbursed through charge type 1480
d) With customer names masked, provide a monthly report of all customers that would receive revenues under charge type 1480 and the percentage of revenues received. 

Attachment 1:
CAISO’s Market Notice on the Underscheduling Penalty Issued on or about 2/23/01



> -----Original Message-----
> From:	CRCommunications
> Sent:	Friday, February 23, 2001 5:03 PM
> To:	ISO Market Participants; SC Settlements Contacts
> Cc:	Gerber, Spence; Shafa, Masoud; ISO Client Relations
> Subject:	CAISO Notification-Unscheduled Demand Penalty
>
>
> The Unscheduled Demand Penalty was ordered by FERC in its December 15,
> 2000 order to be effective on January 1, 2001 Trade Date. The ISO is
> filing a request with FERC to suspend this penalty. Additionally SCE and
> PG&E have jointly filed at FERC requesting suspension of the penalty.
> Until FERC provides direction and clarification, ISO will calculate the
> Unscheduled Demand Penalty charges and credits, but will not include them
> in the settlement statements.  There is no impact to any other charges or
> payments since the penalty and the allocation of the proceeds is self
> contained.
>
> Attached is a description of the Unscheduled Demand Penalty.
>
>  <<Unscheduled Demand Penalty.doc>>
>
>
> CRCommunications
> Client Relations Communications

 - Unscheduled Demand Penalty.doc


Unscheduled Demand Penalty


The ISO Tariff sections 2.2.13.2.3.1 - 2.2.13.2.3.3 orders this Penalty on Unscheduled Demand.  It is effective beginning trade date 01/01/2001.  The penalty portion of this charge will appear on settlement statements as charge type  (CT) 480 and the allocation will be under CT1480.  These will be calculated by SC, by control area, by hour, and will begin as manual line item entries.  Software to automate this procedure will be developed in the near future.

Conceptually, this penalty is assessed on SCs whose hour ahead scheduled demand is less than their metered demand by more than 5%. Note that the metered demand quantity for this calculation will exclude the instructed deviations. 

Specifically, the penalty will be assessed on SCs negative Uninstructed Deviations for load and export (including operational adjustments initiated by the SCs) from final Hour ahead load and export schedules, if the magnitude of the SC’s negative Uninstructed Deviations are over 5% of the sum of their final hour ahead schedules and their Uninstructed Deviations.   

Example: If a SC schedules 920 MWh of load and export and the SCs total Uninstructed Deviation for load and export is -80 MWh (indicating an over consumption), then the SC will be charged a penalty on the -80 MWh since the magnitude of the Uninstructed deviation is greater than 5%  (80 / 1000 =8%). 
If a SC schedules 970 MWh of demand and the SC’s total Uninstructed Demand Deviation is -30 MWh, the SC will not be charged a penalty (30/1000 = 3%).

An exception to this is if a SC’s metered Demand is less than 200 MWh.  In these instances, the penalty will be assessed if the magnitude of the SC’s Uninstructed Demand Deviation is greater than 10 MWh.

The penalty price will be the lesser of a) two times the weighted average Price of Imbalance Energy in the control area or  b) $100/MWh.

The weighted average price of imbalance energy purchases in the control area will be calculated by dividing CT 401 total settlement dollars by the total billable quantity in CT 401.  This price will be calculated by ISO and will be provided in the Price field of CT 480 manual line item entry.

The CT 1480 is used to allocate the revenues received by the ISO through CT 480.  Such revenues will be allocated to the SCs with a positive Uninstructed Demand Deviation and to those with a negative Uninstructed Demand Deviation with a magnitude less than or equal to 5% of the metered Demand.  These SCs will receive revenues based on the ratio of each SC’s metered demand to the sum of all such SCs metered demand in the control area.

Attachment 2.  EPMI’s Net Recievables from the Underscheduling Penalty
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	1/9/01
	(944,138.29)
	
	2/9/01
	(885,938.82)
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	4/9/01
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	63,054.41 
	
	4/10/01
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	1/11/01
	(1,721,570.52)
	
	2/11/01
	(297,238.96)
	
	3/11/01
	152,334.66 
	
	4/11/01
	53,511.14 

	1/12/01
	(1,451,112.09)
	
	2/12/01
	(883,665.52)
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	2/16/01
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	3/16/01
	27,599.77 
	
	4/16/01
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	(1,383,135.79)
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	1/27/01
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	2/27/01
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	75,195.00 
	
	4/27/01
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	4/28/01
	 

	1/29/01
	(1,040,658.14)
	
	 
	 
	
	3/29/01
	41,984.05 
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	(30,415,419.07)
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