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THE REGENTS OF THE UNIVERSITY OF CALIFORNIA, and THE BOARD OF TRUSTEES OF THE CALIFORNIA STATE UNIVERSITY, 


Plaintiffs,

v.

ENRON ENERGY SERVICES, INC.,

Defendant.

)))))))))))
)
)
)

CASE NO. C 01 1006 PJH


DEFENDANT ENRON ENERGY SERVICES, INC.'S OPPOSITION TO PLAINTIFFS' MOTION TO SHORTEN TIME

[DECLARATIONS OF TOM RILEY, JEFF DASOVICH, EVAN R. HUGHES AND HOWARD W. PIFER III IN SUPPORT THEROF ARE FILED CONCURRENTLY HEREWITH]



MEMORANDUM OF POINTS AND AUTHORITIES


Preliminary Statement


The lights will not go out at Berkeley or any other university in the 35 days it will take to have a hearing in accord with the Local Rules.  Enron's actions have not increased the chances the Universities will have their power interrupted.  As Dr. Harold Pifer explains in his accompanying Declaration, the Universities' gloom-and-doom predictions are based on a misunderstanding of the way the California power grid operates.  The Universities still take their power from the same pool as every other California consumer and are still subject to the exact same risk of a shortfall as they were before.  (Pifer Decl., ¶¶ 4-8). 
The other harms alleged by the Universities, even assuming they could be substantiated, are entirely monetary and cannot justify an expedited hearing--or any preliminary relief at all.  Indeed, the Universities themselves even quantified these alleged damages in a recent press release.  (Pifer Decl. ¶¶ 9-11 and Exh. C).   In any event, there is no factual basis for these damage claims.   The Universities are not paying a penny more for their energy now, despite their claims to the contrary.  They also cite alleged harm from loss of associated services (such as data relating to billing and conservation efforts), yet Enron has agreed to continue to provide the Universities (at Enron's expense) with the exact same data always provided under this contract.  (Riley Decl. ¶¶ 9-17).
The Universities were informed on February 1, 2001 that Enron had directed the utilities to begin supplying electricity to the Universities.  (Riley Decl. ¶ 5).  They waited almost a month and a half to seek the relief they now say is so urgent.  Nor did the Universities avail themselves of the proper mechanism to obtain expedited relief, applying for a TRO.  Given the extraordinary order the Universities seek--a mandatory injunction[footnoteRef:2]--there is no justification to deprive Enron of sufficient time to reply to the brief, seven declarations, and five inches of exhibits the Universities served last Friday night.   [2: The actions the Universities purport to seek to prohibit have already been accomplished by Enron.  (Hughes Decl. ¶¶ 5,6).  Thus, it is only the Universities' request for a mandatory injunction that is at issue.  ] 


I. ENRON'S ACTIONS HAVE NOT INCREASED THE POSSIBILITY THE UNIVERSITIES WILL SUFFER POWER INTERRUPTIONS

The only possible justification to advance the hearing would be if there were a credible threat of power interruption to the Universities as a result of Enron's actions.   No such threat exists.  All that has happened here is that Enron (as the contract permits) has returned the Universities to having their power provided by PG&E and Southern California Edison (the "Utilities").  The power distributed by these Utilities is being purchased by the State of California, not the Utilities themselves.  (Dasovich Decl. Exh. A; Pifer Decl. ¶ 7).  Thus, it is the financial stability of the State of California, not that of the Utilities (as plaintiffs claim), that stands behind the flow of electricity to the Universities and every other California consumer.[footnoteRef:3]  The fact that the Universities now receive their energy supply from the Utilities has not increased the chances that the Universities will lose power.   Accompanying this Memorandum is the declaration of Dr. Harold W. Pifer, III.   Dr. Pifer explains how the power grid functions, the methodology used to determine which customers are subject to rolling blackouts, and the current scheme under which the State--not the Utilities--pay for power.  Most importantly, Dr. Pifer explains why Enron's actions have not increased the risk that any University campus will suffer a blackout now or at any point during the pendency of plaintiffs' suit. (Pifer Decl., ¶¶ 4-8).  [3: There is also no risk of non-payment because Enron stands ready, willing and able to pay the State (and the Utilities) for the power but has been prevented from doing so by the Universities, which have refused to forward their bills to Enron for payment or to cooperate in having their bills sent directly to Enron, despite numerous requests by Enron.  (Riley Decl. ¶¶ 5,6,8,12).] 
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II. THE POSSIBILITY OF FUTURE ACTION BY THE UTILITIES COMMISSION CANNOT JUSTIFY AN EXPEDITED HEARING

The Universities' doomsday scenario is predicated in part on their speculation that the California Public Utility Commission may enact a regulation that would preclude the Universities from buying electricity from sources other than the Utilities in the future.  No one is sure when, or even if, this regulation will go into effect.  (Dasovich Decl. ¶ 10).  Nor does anyone know what the final version will say, if passed, and whether it will even affect the Universities.  (Dasovich Decl. ¶¶ 5-10).  Even if the CPUC were to enact the regulation the Universities complain of, there is no way to tell how the regulation would be interpreted and applied or if the Universities would be permitted to enter into new direct access relationships absent Enron's actions in this case.  (Dasovich Decl., Exh. A).  Federal courts consistently refuse to grant injunctions based on fears about what a government agency might do.  A close example is Northrop Corp. v. Madden, 30 F. Supp. 993 (S.D. Cal. 1937).  In Northrop, as here, the plaintiffs sought an injunction because it feared an administrative agency might make a ruling that would adversely affect them.  The court denied the injunction, reasoning that:
Until, at least, [the government agency actually acts], neither plaintiff can be said to be harmed or in danger of being harmed. . . .  The fact that plaintiffs may fear that the ultimate action of the Board may result in harm to them does not warrant action before the harm becomes real.  It is not the province of the courts of equity to use the extraordinary remedy of injunction to allay a litigant’s fears.  They will interfere only in proper cases to prevent threatened infraction of rights. 
See also, Park Lake v. USDA, 197 F.3d 448 (D. Colo. 1999) (denying injunctive relief and dismissing case outright where harm to plaintiff based on speculation of action an agency might take).    
These cases show that not only is the Universities' claimed irreparable harm predicated on speculation, but the entire lawsuit is as well.

III. THE UNIVERSITIES' OTHER ALLEGED HARMS ARE ALL COMPENSABLE BY MONEY DAMAGES AND CANNOT JUSTIFY AN EXPEDITED HEARING

Reduced to its basics, Enron's contract with the Universities requires Enron to provide the Universities with a five-percent discount from the frozen tariff rate they would otherwise pay the Utilities.  Enron continues to honor that obligation.  (Riley Decl. ¶¶ 9, 11).  Specifically, Enron has asked the Universities to forward their utility bills to Enron for payment.  (Riley Decl. ¶¶ 5,6,8,12).  Enron would pay the bills and rebate the Universities the five-percent discount.  For reasons unknown, the Universities have refused to provide the bills to Enron.  This is all that stands between the Universities and their bargained-for discount.  (Riley Decl. ¶¶ 5, 7, 8, 11, 18).
The Universities also contend they will no longer receive data from sophisticated Enron meters they need to conserve energy, predict loads, etc.  (Plfs. Mem. at  9-10).  That claim is also false.  Enron has committed to provide the Universities all the data required under the contract and to supply (at Enron's cost) all the equipment needed to provide it.  (Riley Decl. at ¶¶ 9-17, Exh. G).  The sole impediment to the accomplishment of that objective is the Universities' own refusal to cooperate.  Id.
In any event, in a press release that accompanied the filing of this suit, the Universities estimate all these alleged increased costs.  (Pifer Decl., Exh. C).  The Universities' admission that potential losses can be quantified proves there is no irreparable harm.  Dr. Pifer agrees that any damage proven by the Universities can be made whole through money damages.  (Id., ¶¶ 9-11).   


IV. ENRON SHOULD NOT BE PENALIZED FOR THE UNIVERSITIES' DELAY IN FILING SUIT

It is obvious from the amount of paper filed by the Universities that they have been working on their brief for quite some time.  Enron gave the Universities written notice on February 1 of its intent to return them to Utility power.  (Riley Decl. ¶ 5).  Enron has never wavered in its position since that time.  Yet the Universities waited nearly a month and half to seek expedited relief.  Enron should not bear the burden of the Universities' delay in filing suit. The Universities' motion should be noticed, briefed and heard on the timetable set forth in the Local Rules.


DATED:  March 14, 2001

QUINN EMANUEL URQUHART OLIVER &
HEDGES, LLP




By	
A. William Urquhart
Attorneys for Defendant
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