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MEMORANDUM
	To:
	[bookmark: To]Elizabeth Sager, Esq.
Mary Cook, Esq.
(Enron Corp.)
	

	From:
	[bookmark: From]David S. Mitchell
Rick B. Antonoff

	[bookmark: Date]Date:
	December 15, 2000

	Re:
	[bookmark: Re]Proposed Three-Way Exposure Reducing Trade


[bookmark: Body]In connection with Enron’s preparation of an agreement to document exposure reducing trades, you have asked us to assist in drafting certain provisions.  
For purposes of the provisions below, the following definitions apply:
“Exposure Reducing Asset” refers to the asset, which we understand will be an open contract position presently held by Tractebel, being sold in off-market transactions from Tractebel to Enron, from Enron to AEP, and from AEP to Tractebel.
“Tractebel-Enron Agreement” means the agreement for the transfer of the Exposure Reducing Asset from Tractebel to Enron.
“Enron-AEP Agreement” means the agreement for the transfer of the Exposure Reducing Asset from Enron to AEP.
“AEP-Tractebel Agreement” means the agreement for the transfer of the Exposure Reducing Asset from AEP to Tractebel.
The provisions below are drafted for the Tractebel-Enron Agreement.  Comparable provisions would be included in each of the other two agreements.
Condition Precedent.  
The effectiveness of this Agreement shall be subject to the condition that contemporaneously with the execution and delivery of this Agreement (a) Tractebel executes and delivers the AEP-Tractebel Agreement in a form substantially identical to this Agreement, and (b) Enron executes and delivers the Enron-AEP Agreement in a form substantially identical to this Agreement.
Recognition and Reliance.
Enron hereby acknowledges that it is a party to the Enron-AEP Agreement pursuant to which Enron is transferring the Exposure Reducing Asset to AEP.  Tractebel hereby acknowledges that it is a party to the AEP-Tractebel Agreement pursuant to which AEP is transferring the Exposure Reducing Asset to Tractebel.
Each of the parties to this Agreement recognizes and acknowledges that (a) Tractebel is acting and agreeing to perform its obligations hereunder in reliance upon the timely performance of Enron and AEP under the Enron-AEP Agreement and would not otherwise agree to execute, deliver and perform under this Agreement if Enron and AEP were not contemporaneously executing, delivering and performing under the Enron-AEP Agreement and (b) Enron is acting and agreeing to perform its obligations hereunder in reliance upon the timely performance of Tractebel and AEP under the AEP-Tractebel Agreement and would not otherwise agree to execute, deliver and perform under this Agreement if AEP and Tractebel were not contemporaneously executing, delivering and performing under the AEP-Tractebel Agreement. 
Cross-Default.  
Upon the occurrence of an event under either or both of the AEP-Tractebel Agreement and the Enron-AEP Agreement which automatically is, or by the giving of notice and the passage of time would become, an event of default under such agreement, 
(a)	an immediate and automatic event of default shall be deemed to have occurred under this Agreement; and
(b)	either party to this Agreement may immediately thereupon terminate this Agreement by giving notice to the other party of such termination.  [Make sure the notice provisions provide for facsimile notice to be effective immediately upon transmission.]
Safe Harbors.
The parties to this Agreement hereby agree and express their mutual intent that (a) sections 362(b)(6), 546(e), 556 and 560 of the Bankruptcy Code are applicable to the transactions under this Agreement; (b) this Agreement is a commodity contract, a forward contract and/or a swap agreement, as those terms are defined in the Bankruptcy Code; (c) each party to this Agreement is a forward contract merchant, commodity options dealer, and/or swap participant, as those terms are defined in the Bankruptcy Code; and (d) the transfer of the Exposure Reducing Asset hereunder is a margin payment, as defined in section 101, 741 or 761 of the Bankruptcy Code and/or a settlement payment, as defined in section 101 or 741 of the Bankruptcy Code.
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