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ENRON COMMUNICATIONS, INC.

SURVEY OF THE LAWS OF THE NETHERLANDS
REGARDING TRADING OF BANDWIDTH AND ESTABLISHMENT OF BANDWIDTH TRADING POINTS
[bookmark: __RefHeading___Toc470080075]introduction
Enron Communications, Inc. ("ECI") has asked that we provide responses to the questions set out in the Survey of the Laws of The Netherlands regarding Trading of Bandwidth and Establishment of Bandwidth Pooling Points (the "Survey Questionnaire", attached as Annex 1 to this Report), in connection with the establishment of a forward commodity market for the trading of telecommunications bandwidth. 
[bookmark: __RefHeading___Toc470080076]SCOPE OF SURVEY 
[bookmark: __RefHeading___Toc470080077]Introduction 
We have conducted the survey of the laws of The Netherlands in accordance with the Survey Questionnaire, and on the basis of our review of the documents and information provided by ECI.  This Report sets out our responses to the Survey Questionnaire. 
This Report should be used by ECI solely for its use in connection with the establishment of a market for trading telecommunications bandwidth and ECI should not rely on it for any other purpose. 
[bookmark: __RefHeading___Toc470080078]Extent of survey 
We have discussed with you the extent of the legal survey and it has been agreed that the survey should be conducted by Clifford Chance with the following guidelines in mind:
(a)	You have confirmed that you do require us to provide responses to questions in the Survey Questionnaire on taxation, but you do not require us to advise on accounting or other financial aspects or implications of the Survey Questionnaire.
(b)	You have confirmed, you do not wish us to advise on any financial or security law regulatory aspects, except in so far as the trading of Bandwidth may be regarded as constituting the operation of a financial market or exchange which is subject to financial market supervision, and where such supervision may impinge upon the implementation of the Proposal in The Netherlands.  However, while we have not examined any financial services issues arising out of the Survey Questionnaire other than as so described, we have for your assistance made passing reference to areas where such issues may arise.
The survey responses have been prepared on the basis of the information contained in the Documents, and we have assumed that the Documents contain all factual information which has a bearing on the questions in the Survey Questionnaire.
The Documents include materials which are not governed by Dutch law.  We have not advised on the laws of any jurisdiction in this Report other than those of The Netherlands which are in effect at the date of this Report.  
[bookmark: __RefHeading___Toc470080079]Further Assumptions
In addition to the assumptions set out in the various sections of the Survey Questionnaire, the advice set out in this memorandum is based on the following assumptions:
· Each Transaction entered into pursuant to the contemplated Bandwidth trading will be a Transaction between ECI and a Local Counterparty, under a Master Agreement between ECI and the relevant Local Counterparty; consequently, although perhaps not in an economical sense, legally ECI will be a party to each Transaction. 
· ECI will not own a full telecoms network and will therefore not, or only in certain specific situations, be able to provide the Bandwidth it sells as Seller in a Transaction, without acquiring matching Bandwidth as Buyer in another Transaction.
[bookmark: __RefHeading___Toc470080080]Interpretation 
In this Report, the following words and expressions have the meanings set out below (and as set out in the Survey Questionnaire):
"Bandwidth" means the capacity, measured in Mbps (million bits per second), of an electronically continuous path (e.g., by way of fibre optic or other forms of circuits) over a Segment, which path is designed for the electrical transfer of a signal, message or other form of data from and between such locations without loss of information content due to attenuation, distortion or noise.  
Please note, though, that from the descriptions in the Documents, we have, in addition, assumed that the Bandwidth will be provided across some form of terrestrial or submarine cable or fibre, and not, for example, by way of satellite transponder or microwave fixed link.  We have, nonetheless, highlighted some additional telecommunications regulatory issues that might arise if Bandwidth is provided using radio frequencies rather than via cable systems.
"BTO" means the Bandwidth Trading Organisation.
"Documents" means the Survey Questionnaire (including the annexed Master Agreement and GTCs) and the paper copy and CD-Rom version of the Enron "Market Starter Kit".
"GTCs" means the General Terms and Conditions for Bandwidth Trading appended to the Survey Questionnaire.
"Master Agreement" means the Master Agreement for Bandwidth Trading appended to the Survey Questionnaire.
"Pooling Point" means a type of telecommunications equipment (and all hardware and software ancillary thereto) either owned and/or operated and/or administered by an entity or entities (collectively termed a "Pooling Point Developer"), which provides for the interconnection between various telecommunications networks, equipment, facilities or circuits (which themselves are owned, leased or operated independently of the Pooling Point) and which also provides, inter alia, for the routing of data and of other information in electronic form between such telecommunications networks, equipment, facilities or circuits.
"Proposal" means the Transactions and establishment of Pooling Points, as described in the Documents.
"Segment" means the electronically continuous path between two geographical reference points.
"Transaction" means a transaction between ECI and a third party (the "Local Counterparty") for the sale or purchase of a specified quantity of Bandwidth over a Segment for a specified duration of time for physical delivery in return for monetary consideration.
Terms defined in the Master Agreement and/or GTCs have the same meanings (where capitalised) in this Report.
[bookmark: __RefHeading___Toc470080081]executive summary
This executive summary highlights those issues identified by the legal survey which we consider may be of particular interest to ECI, having regard to the discussions which we have had with you regarding the extent of the survey, and the stated three key objectives of the Survey Questionnaire (being to obtain advice on: the telecommunications regulatory regime, whether trading Bandwidth constitutes a financial market or exchange and the possible impact of competition law).
[bookmark: __RefHeading___Toc470080082]Telecommunications Licensing
In general, the Transactions per se would not require a telecommunications licence.  However, ECI and/or the Local Counterparty may need a class licence to the extent that they are:
· operating a public telecommunications network;
· providing publicly available telecommunications services; or
· providing leased lines.
However, whether this is the case has to be determined in each individual situation.  If a class licence is required, then ECI/the Local Counterparty will have to obtain registration with the telecommunications regulator and will have:
· statutory rights of way; and
· obligations in relation to interconnection, special access, co-location, wire tapping and rights of way.
It may also be argued that the Pooling Point is a public telecommunications network, in which case the operator of the Pooling Point would be obliged to obtain a class licence.
[bookmark: __RefHeading___Toc470080083]Financial Regulation
In relation to financial regulation, ECI may be required to obtain a licence as a security intermediary from the Securities Board of The Netherlands.  This will be the case if none of the applicable exemptions are available.
In addition, the Bandwidth trading arrangements may qualify as "securities exchange" under Dutch law.  The chance of this being the case is increased where close-out of physical delivery is possible.  We recommend that, before setting up any arrangements in The Netherlands, guidance from the Securities Board of The Netherlands (and/or the Ministry of Finance) is obtained.
[bookmark: __RefHeading___Toc470080084]Competition Law
You have also highlighted competition law as a key concern. The BTO arrangements could cause concern under Articles 81 (anti-competitive concerted practices) and 82 (abuse of a dominant position) of the EC Treaty, as described in the other EU Bandwidth Trading Reports.
[bookmark: __RefHeading___Toc470080085]SECTION 1 - BANDWIDTH TRADING TRANSACTIONS
[bookmark: __RefHeading___Toc470080086]Assumptions
You have asked us to assume for the purposes of this Section that:
(a) each Local Counterparty is either incorporated, or has a branch or other presence, in The Netherlands;
(b) ECI is not incorporated in The Netherlands and does not have a branch or other presence in The Netherlands;
(c) either or both of ECI or a Local Counterparty may or may not be owners or operators of any telecommunications networks, equipment, facilities or circuits or providers of telecommunications services located in The Netherlands or elsewhere;
(d) occasionally representatives of ECI may visit potential or actual Local Counterparties in The Netherlands with a view to marketing the concept of the Transactions to such Local Counterparties and with a view to soliciting such Local Counterparties to enter into the Transactions;
(e) the Transactions are in respect of a Segment which is between specific addresses each of which is located outside of The Netherlands, (for example between specific addresses in each of London and New York City); and
(f) the Local Counterparties may be corporations or partnerships, utilities, municipalities, government-owned entitles or financial institutions, but they will not be individuals.
[bookmark: __RefHeading___Toc470080087]Section 1A:  	Licensing and Organisation
As you have highlighted telecommunications regulation as a key area of concern and interest, we have included in this Report a short section setting out a brief overview on the telecommunications regulatory regime in The Netherlands.
Overview of EU and Netherlands telecommunications regulation
Telecommunications Act 1998 and secondary legislation
On 15 December 1998, a new Telecommunications Act (the “Telecommunications Act”) entered into force. The Telecommunications Act provides for simplification of the regulations and procedures which, due to various amendments to the former Act, had become rather complicated. The Telecommunications Act consists of a framework upon which secondary legislation in the form of governmental decrees will be based. This is intended to provide sufficient flexibility to respond properly to both market and technological developments.
The Telecommunications Act implements, amongst other things, the European Licensing Directive 97/13, and consequently, distinguishes between registration requirements, i.e. between the requirement for a class licence and the requirement for an individual licence (which will only be granted if necessary for reasons of scarcity (e.g. radio frequencies)).
Unlike telecommunications regulation in the United Kingdom, in The Netherlands the substantive rules are included not in licences, but in the Telecommunications Act itself.
The Telecommunications Act implements the main EC telecommunications directives, such as the Licensing Directive 97/13, the Interconnection Directive 97/33 as amended, the Full Competition Directive 97/51 and the Revised Voice Telephony Directive 98/10.
Independent Postal and Telecommunications Authority
The Onafhankelijke Post en Telecommunicatie Autoriteit  (“OPTA”) has been installed to bring about competition in the telecommunications market. It has powers to supervise, investigate and enforce the Telecommunications Act and was installed to respond to the need for an independent supervisor, particularly since the Dutch State holds a minority stake in KPN Telecom.
OPTA can start investigations on its own initiative or in response to complaints. In order to investigate the market, it can demand access to information and providers are under an obligation to provide that information and to co-operate with the investigation. OPTA can annul any registration if the data on the basis of which the party is registered is no longer accurate or the ground for registration has ceased to exist. OPTA can enforce its decisions by giving directions and by imposing and enforcing administrative orders. Furthermore, OPTA settles interconnection and co-location disputes if parties cannot reach agreement between themselves.
The Ministry of Transport
The Directorate-General Telecommunications and Postal Policy (Directoraat-Generaal Telecommunicatie en Post) of the Ministry of Transport is responsible for telecommunications policy.
(a)(i)	How would the Transactions fall to be examined or categorised under the telecoms regulatory regime in The Netherlands and what would be the impact of such categorisation?
The telecommunications regulatory regime in The Netherlands is concerned with the operation of public telecommunications networks and the provision of publicly available telecommunications services.
The transactions themselves would, in The Netherlands, simply be regarded as commercial contracts. They are not regulated or otherwise "categorised" under the Dutch telecommunications regulatory regime, except in so far as they involve the operation/provision of public telecommunications networks and services (see paragraph (a)(ii) below).
(a)(ii)	What forms of telecommunications licences would be required, if any, by either or both of ECI and the Local Counterparty in respect of the Transactions and how would these be obtained?
The Telecommunications Act requires providers who operate public telecommunications networks and provide publicly available telecommunications services to apply for a registration (a “class license”). 
In general:
· a "public telecommunications network" means a telecommunications network used, in whole or in part, for the provision of publicly available network services; and
· a "telecommunications network" means transmission systems and, where applicable, switching equipment and other resources which permit the conveyance of signals between defined termination points by wire, by radio, by optical or by other electromagnetical means.
It is difficult to make general comments as to whether ECI or the Local Counterparty operate a public telecommunications network or provide publicly available telecommunications services. That has to be determined in each individual situation.
For example, it is debatable whether ECI provides a telecommunications network service when it gives operators the right to participate in the trading system and when it routes traffic from one operator to another. It could be argued that ECI does not provide any telecommunications services that are publicly available, as it only supplies operators that have a contract with ECI to participate in the trading system and who are a member of the BTO. Moreover, it could be argued that ECI does not provide any telecommunications services, as it is only acting as an agent or intermediary between the operators. Note that there is no case law precedent for where OPTA has decided on this issue.
Assuming that neither ECI nor the Local Counterparty operate a public telecommunications network or provide publicly available telecommunications services in The Netherlands, the licensing requirements of the Telecommunications Act would not apply and the Transactions per se would not in those circumstances require ECI or a Local Counterparty to obtain a class licence under the Telecommunications Act.
However, if the Transactions concern the operation of a public telecommunications network or the provision of publicly available telecommunications services by ECI and/or the Local Counterparty, then that party would be required to apply for a class licence.
A class license would also be required for the provision of leased lines. The Telecommunications Act defines leased lines as “transparent transmission capacity between two network termination points of a telecommunications network, without routing functions being available to the users as part  of the leased line provided”.
A class license can be obtained by registering with OPTA. The principle behind the requirement of a class licence is to break down the barriers to market access and therefore virtually no conditions are imposed on a party seeking a registration. OPTA keeps a register of registrations. Registration will, in principle, be for an indefinite period, albeit that OPTA may alter or terminate a registration inter alia due to the performance of activities or services which contravene the Telecommunications Act. Registration, application and supervision fees are limited.


(a)(iii) Which type of licence would the Transactions operate under, e.g. individual licence, class licence or exemption?
As discussed above in paragraph (a)(ii), the Transactions per se would not require a telecommunications licence, but ECI/the Local Counterparty may need a class licence for the operation of a public telecommunications network services and/or publicly available telecommunications services.
(b)	Which other elements of the telecommunications regulatory regime in The Netherlands would affect the Transactions between ECI and the Local Counterparty, for example, are there provisions relating to the publication of prices, limitation on prices, access control (third party access), interconnection/interoperability or technical interfacing which would affect the Transactions ?
Set out below is a brief summary of the most relevant rights and obligations under the Dutch telecommunications regime for operators who operate public telecommunications networks or provide publicly available telecommunications networks (hereinafter referred to as “Registered  Providers”).
· Interconnection:  The Telecommunications Act obliges all Registered Providers controlling access to end-users in The Netherlands to provide interconnection (call termination), in order to facilitate any-to-any service provision. The Telecommunications Act stipulates that Registered Providers must negotiate with each other in order to arrive at agreements on the basis of which interconnection can be effected. In the absence of any agreement, OPTA may set a time-limit within which agreement must be reached.
Registered Providers are obliged to submit a copy of any interconnection agreement to OPTA. OPTA may require Registered Providers to amend the interconnection agreement if the agreement is not according to the Dutch telecommunications regime.
OPTA may designate certain Registered Providers as having significant market power. As KPN Telecom has been designated as an operator with significant market power, KPN Telecom should provide interconnection on non-discriminatory terms and cost-based tariffs. Moreover, KPN Telecom is required to give access to its network at every place where it is technically feasible to interconnect.
· Co-location:  Registered Providers must comply with reasonable requests for shared use of facilities for the installation and maintenance of cables.  A reasonable fee may be charged for shared use.
· Special Access:  Registered Providers are entitled to have special access to networks of operators with significant market power. Special access is defined as access to a telecommunications network at points other than the network termination points offered to the majority of users. Under Dutch telecommunications law, special access includes call origination services, such as carrier selection and unbundled local loop access.
Registered Providers designated by OPTA as providers with significant market power (i.e. KPN Telecom and the mobile operator Libertel) have an obligation to comply with all reasonable requests for special access. If the parties cannot agree as to whether a request for special access is reasonable, OPTA will decide.  
· Leased Lines:  A “leased line” is defined as “transparent transmission capacity between two network termination points of a telecommunications network, without routing functions being available to the users as part of the leased line provided”.
Providers with significant market power, i.e. KPN Telecom, have to provide leased lines under non-discriminatory tariffs and conditions. The tariffs must be transparent, cost oriented and based on objective qualitative and quantitive criteria.
· Wiretapping:  Registered Providers are under an obligation to ensure that their networks and services can be wiretapped by the relevant authorities. Under the implementing legislation, an exemption from this obligation may be obtained in connection with the provision of Internet services.     
In addition, Registered Providers have a duty to co-operate in the execution of an official order for wiretapping. Registered Providers also have to ensure that all information on such wiretapping and information provided by them for the purposes of wiretapping, such as subscriber information, remains confidential and is not disclosed to unauthorised persons.
· Rights of Way:  Registered Providers have rights of way. Everyone is subject to the obligation to tolerate the installation, maintenance and clearing of cables serving a public telecommunications network in and on public land. To the extent inter-regional or international cables are concerned, digging rights also extend to all other land, except private gardens and gardens which form an integral part of residential premises. The obligation to tolerate digging activities extends to the installation of cables, ducts and network termination points in and on buildings, as well as the grounds forming an integral part thereof, for the purpose of connections in those buildings and neighbouring buildings. 
Anyone subject to the obligation to tolerate is entitled to compensation. In respect of owners and administrators of public land, the right to compensation is restricted to compensation for the cost of facilities and the additional maintenance costs.
The works to be performed by the providers of public telecommunications networks in connection with the installation and maintenance of cables on public land is co-ordinated by the municipalities. The provider of a public telecommunications network can only commence the works after it has been granted permission of the relevant municipal authorities with respect to time, place and method of carrying out the work. 
If it is necessary to relocate cables for the erection of buildings or the carrying out of works, the public telecommunications provider is under an obligation to relocate the cables and bear the cost thereof. If the relocation is necessary for other reasons, the provider is only obliged to relocate the cables if the party requesting relocation compensates it for the costs.
(c)(i)	Are different licences necessary in The Netherlands for those who operate networks as opposed to those who merely provide services over those networks and which category(ies) would ECI, on the one hand, and the Local Counterparties, on the other hand, as parties to the Transactions fall into?
Distinct telecommunications licences are required for (a) operating a public telecommunications network, (b) providing publicly available telecommunications services and (c) providing leased lines. All three licenses are class licences and can be obtained by way of a registration with OPTA.  Other than individual licences required for scarce resources, no other licences are required.
As discussed in Section 1A(a)(ii), both ECI and the Local Counterparty may require a license. 
(c)(ii)	Does the status of the parties to the Transaction affect the terms of trade between them as a result of the telecommunications regulatory regime in The Netherlands?
The status of parties to the Transaction would not affect the terms of trade under the telecommunications regulatory regime in The Netherlands unless ECI and/or the Local Counterparty are designated by OPTA as providers with significant market power leased lines. See paragraph (b) above.


(c)(iii)	Is either of the above two positions (Section 1A(c)(i) and (c)(ii)) altered if the ownership of the facility and the operation of it are not done by one and the same entity?
Mere ownership per se of a telecommunications facility is not regulated under the Dutch telecommunications regime.
If the operation of the facility is done by more than one entity, the answers in Section 1A(c)(i) and (c)(ii) will apply to all entities involved in the operation of the facility.
(d)(i)	To the extent not already covered by the questions in Section 1A(a) to (c) above, are any other licences, permits, consents or other governmental  approvals required in The Netherlands (and, if so, by whom) in order for ECI to enter into the Transactions with the Local Counterparties?
The Netherlands' securities market is regulated by the Securities Market Supervision Act 1995 (Wet toezicht effectenverkeer 1995, "SMSA"). The SMSA contains, inter alia, (a) prospectus and ongoing reporting requirements triggered in the event of an offer, upon issue, of securities outside a closed circle, (b) a license requirement for securities intermediaries and portfolio managers offering their services in or from The Netherlands and (c) a requirement for securities exchanges to obtain recognition from the appropriate authorities.
The definition of "securities" in the SMSA includes commodity forwards as well as "similar rights". Therefore, the Transactions will in principle qualify as securities within the meaning of the SMSA. 
Under the SMSA, securities intermediaries are required to be licensed by the Securities Board of The Netherlands (Stichting Toezicht Effectenverkeer, "STE"). Since the entry into force of the SMSA, it has always been unclear to what extent this license requirement would apply to entities offering OTC derivatives transactions on a principal to principal basis. In principle, as already indicated above, the Transactions would fall under the definition of "securities" of the SMSA. Normally, this would mean that, unless an exemption applies, the license requirement of the SMSA would be triggered when ECI offers Transactions to Local Counterparties in The Netherlands. 
However, a recent Supreme Court decision could be interpreted as saying that instruments which are non-transferable cannot qualify as “securities” within the meaning of the SMSA. This view has been defended strongly in recent legal literature and is, by several authors, held to have been confirmed by the Supreme Court in its decision. As of yet, it is not clear whether the STE will follow the Supreme Court’s supposed confirmation. We note from Section 12.1 of the GTCs that assignment of the Transactions is not excluded. If it is possible to deviate from Section 12.1 when dealing with Local Counterparties in The Netherlands and provided that (a) the Supreme Court has indeed confirmed the “non-transferability” safe harbour and (b) the STE will follow the Supreme Court, this would enable ECI to avoid triggering the SMSA’s license requirement.
If deviation from Section 12.1 of the GTCs is not possible, the Transactions will qualify as “securities” and the license requirement will in principle apply. Recent client-specific, adhoc guidance from the STE seems to suggest that entities which enter solely in “one-on-one” negotiated OTC transactions and only do so for their own account would not qualify as securities intermediaries and would therefore not require a license. Given its case-specific nature, this guidance cannot be relied upon generally and it is not certain whether ECI would be considered to be in a similar position. Therefore, if the “non-transferability” safe harbour is not available, a “ruling” from the STE would have to be obtained. 
If such a ruling could not be obtained, ECI would be required to have a license or, alternatively, the benefit of an exemption. When dealing in commodity derivatives, the following two exemptions are potentially relevant:
· "End-users" exemption:  The first available exemption is the so-called “end-users” exemption. If an entity trades in commodities as its main activity and it solely trades in derivatives with other such traders, or with producers or professional or commercial users and if it only does so to the extent its commodity trading business requires this, the license requirements of the SMSA will not apply. This exemption is intended for the benefit of users of raw materials. It would need to be verified with the STE to what extent this exemption could also be used for derivative transactions in user rights such as Bandwidth. However, even if this was the case, this would require ECI to enter into Transactions solely for the purpose of managing its own need for, and availability, of Bandwidth. On our understanding, this will not be the case. Therefore, this exemption will not be available for ECI.
· "Professionals only" exemption:  Another exemption that could possibly apply is the so-called “professionals-only” exemption which, since the implementation of the EU Investment Services Directive (the "ISD") in the SMSA, is limited to non-ISD securities. The Transactions, to the extent they are regarded as qualifying as "securities" in the first place, qualify as non-ISD securities. Consequently, if ECI only trades with entities that trade or invest in securities in a professional or commercial capacity, the SMSA’s license requirement will not apply. However, it will need to be verified whether each Local Counterparty in The Netherlands would qualify as a professional investor for the purpose of this exemption. In general, credit institutions, investment firms, insurance companies, investment institutions, pension funds, treasury departments of large companies, and other entities which trade or invest securities on a professional basis are considered to be professional investors. Other entities trading in Bandwidth in a manner similar to ECI could probably also be considered as professionals for the purpose of Bandwidth derivatives trading.
Please note that the STE has established a new definition of “professionals”. Although the new definition has not been promulgated for the purposes of the non-ISD “professionals-only” exemption, it is indicative of the STE’s views regarding the professional status of investors and it is likely that such definition will be applied for these purposes (and will in the near future be implemented in the exemption regulation of the SMSA).  The definition is as follows:
“individuals or legal entities who or which trade or invest in securities in the conduct of a profession or business (which includes banks, brokers, securities institutions, insurance companies, pension funds, investment institutions, central governments, large international and supranational organisations and other legal entities having a consolidated credit balance of at least EURO 500 million, or the equivalent in another currency, or having an invested amount of capital of at least EURO 25 million, or the equivalent in another currency)”.
This list promulgated by the STE is intended to be exhaustive.
In order to benefit from the "professionals only" exemption, ECI will have to register with the STE as a securities intermediary operating under this exemption. It should be noted that entities registered under the "professionals only" exemption will be subject to the STE's capital adequacy and own funds requirements, and monthly reporting requirements in relation therewith. Before entering into a Transaction it will have to be determined, for each specific Local Counterparty, whether this party qualifies as a "professional investor".
If none of the above exemptions are available, ECI will need to obtain a license as a securities intermediary under the SMSA. The SMSA provides for the possibility to apply for individual dispensation, but where none of the existing exemptions are available, it is in our view unlikely that such dispensation would be granted.
In order to obtain a license under the SMSA, ECI will have to show the STE that it meets the detailed license requirements set out by the SMSA and its subsequent legislation. These requirements are extensive and not only relate to, for example, minimum capital, minimum own funds and financial reporting, but also to the structure of a securities institution, to conduct of business rules regarding the provision of information to and treatment of clients, trustworthiness and expertise of management and shareholders, etc.  It is difficult to say in general how long it will take to obtain such a license. To a large extent this will depend on how much time is needed to collect the necessary information to compile the application. The STE is required to decide on the application within a period of 8 weeks. However, this period commences only once the STE has received all information necessary to decide on the application, which is determined by the STE at its sole discretion.
(d)(ii)	To the extent not already covered by the questions in Section 1A(a) to (c) above, would ECI (or any of its personnel) need to be licensed (i) to visit The Netherlands to market Transactions to Local Counterparties and/or (ii) for ECI to buy or sell Bandwidth from or to Local Counterparties, under local law in The Netherlands?
The SMSA's license requirement for securities intermediaries, (referred to in paragraph (d)(i) above) is triggered if services are offered either in or from The Netherlands. Offering services in The Netherlands includes any offering of services exclusively on a cross border basis, i.e. without any (temporary or permanent) physical presence in The Netherlands. When Transactions are marketed to Local Counterparties in The Netherlands, a license will be required (as described under (d) (i) above) regardless of whether marketing visits are made to The Netherlands or not. Assuming ECI's personnel would perform its marketing tasks as employees/representatives of ECI, these persons would not require a separate license in addition to ECI.
It should be noted that, when offering services to Netherlands' counterparties, pursuant to the SMSA, a very strict cold calling prohibition may apply which will prohibit ECI from approaching (by telephone or email or in person) potential counterparties, or causing such a party to be approached, with whom ECI has not yet entered into a securities transaction or who is not a client in any other connection. An exemption to this prohibition is only available when this party has expressly given his/her prior written agreement to such an approach, unless this agreement has since been revoked in writing or six months have elapsed and a client agreement has not been concluded. This cold calling prohibition will not, however, apply in respect of parties which would qualify as "professional investors" within the meaning of the exhaustive list promulgated by the STE and referred to under Section 1A(d)(i) above.
(d)(iii)	To the extent not already covered by the questions in Section 1A(a) to (c) above, would Local Counterparty (or any of its personnel) need to be licensed in The Netherlands to buy or sell Bandwidth from or to ECI and/or other counterparties?
If Local Counterparties operated on the same basis as ECI, the remarks under paragraphs (d)(i) and (ii) above in respect of the requirement to obtain a license under the SMSA would, mutatis mutandis, apply to them. If, however, Local Counterparties are only either selling Bandwidth in their capacity as "producer" or buying Bandwidth in their capacity as "end-user", then in our view such Local Counterparties will not require a license under the SMSA. It should be noted that if these Local Counterparties can be considered to be participants or members of a securities exchange which is required to obtain recognised status (see Section 1A(f)(i) below), such participants or members will be required to be supervised by the STE.
(e)(i)	To the extent not already covered by the questions in Section 1A(a) to (c) above, under local law in The Netherlands, would ECI, or the Local Counterparty, be under any obligation to provide periodic reports or information to any regulatory or governmental or other body if they engaged in the Transactions, or a Local Counterparty?
Entities which are licensed as securities intermediaries under the SMSA and entities which are registered with the STE under the "professionals only" exemption are subject to the SMSA's minimum capital and minimum own funds requirements. These requirements include detailed (in principle, monthly) reporting requirements. Entities which hold a license under the SMSA will also be required to inform the STE (and in many cases obtain approval) in respect of many other issues, including, but not limited, to any changes in the structure, organisation or business of such entity.
There are no other company law or telecommunications regulatory requirements.
(e)(ii)	To the extent not already covered by the questions in Section 1A(a) to (c) above, would ECI or the Local Counterparty be subject to any form of governmental regulation in The Netherlands in respect of Transactions between them and, if so, what?  
See Section 1A(d)(i) and (ii) above and paragraph (f)(i) below.
(f)(i)	Would the trading of Bandwidth by way of the Transactions be construed as a financial or securities market or exchange in The Netherlands and, if so, why?
As already briefly mentioned under Section 1A(d)(i) above, the SMSA provides that maintaining a securities exchange without recognition is prohibited. In practice, it is not always possible to determine conclusively whether certain trading arrangements will or will not qualify as a "securities exchange".
A "securities exchange", within the meaning of the SMSA, is "a market which is governed by regulations and which is intended to be a centre where the supply of and the demand for securities meet". From literature and STE guidance, it follows that if no trading facilities, clearing and settlement facilities or pricing mechanisms are offered, the facilities which are put in place will not qualify as a "securities exchange". The STE has indicated that whether specific facilities qualify as a "securities exchange" will have to be determined on a case-by-case basis.
We understand that in this Section 1, the possibility of "cash settlement" is not to be taken into account (i.e. the system providing for direct physical delivery from the "provider" of the Bandwidth to the ultimate "user" of the Bandwidth and only for financial settlement between the various intermediate parties in a chain of transactions) as this will be taken into account in Section 2.
The BTO provides (directly or through contracts with third parties) for administrative functions, trading rules and procedures, standard contract documentation, operating procedures, etc. as well as the monitoring of financial settlement, the interconnection of participants (necessary for physical settlement) and the software necessary for trading.
The position could be taken by the STE that this is sufficient to consider the BTO to be maintaining a securities exchange. However, it could also be argued that, although the transactions are standardised under the Master Agreement, they are still not standard contracts as the quantity of Bandwidth to be traded is agreed on a case by case basis between the parties. Also, it could be argued that there is no pricing mechanism, and furthermore that there is no mechanism to bring supply and demand together. However, the STE could take ECI's role on the securities exchange into account and simply consider ECI's role to be that of the market maker on the exchange. 
It is therefore not possible to determine conclusively whether the Bandwidth trading arrangements would qualify as a "securities exchange" under Dutch law. We recommend that, before setting up any arrangements in The Netherlands, guidance from the STE (and/or the Ministry of Finance) is obtained in respect of the question of whether these arrangements would qualify as a "securities exchange" and, if so, whether these activities would come within the territorial scope of the prohibition of the SMSA (see Section 1A(f)(ii) below).
It should be noted that although the literature and Supreme Court case law referred to under Section 1A(d)(i) above dealt with the qualification of instruments as "securities" in the context of the license requirement for intermediaries, we assume that the "non-transferability" safe harbour would also exist in respect of the qualification of facilities as "securities exchange". The concept of a market for non-transferable instruments seems contradictory.
(f)(ii)	If it would be so construed, which market supervisory body, if any, in The Netherlands would regulate the Bandwidth market and which rules would apply?
Under the SMSA, maintaining a securities exchange without obtaining recognition is prohibited. The territorial scope of this prohibition is not entirely clear.  However, it is likely that the SMSA only comes into play in this respect if there is some physical activity from or on the securities exchange which takes place in The Netherlands. For example, if facilities for screen based trading are placed with Local Counterparties in The Netherlands, this would trigger applicability of the SMSA's prohibition. Whether the location of a Pooling Point (which could be seen as forming part of the clearing and settlement facilities) in The Netherlands would also be sufficient to trigger the SMSA's prohibition is unclear and would need to be verified with the STE.
Assuming that the SMSA's prohibition against maintaining an unrecognised securities exchange is triggered, recognition must be obtained from the Minister of Finance (which will only be granted after consultation with the STE). Recognition may only be granted when the operator of the securities exchange is established in The Netherlands and the operation of the Securities exchange, the rules which apply to the securities exchange, their application and their enforcement meet the demands necessary for ensuring an adequate functioning of the securities markets or the position of the investors in this market. Although there are no general rules as to what exactly this may entail, presumably this will include, in any event, detailed requirements as to the financial suitability of the operator and the participants. Furthermore, participants may be required to be regulated by the STE (or, alternatively, similar regulation by the securities exchange, the application and enforcement of which will then be supervised by the STE).
Pursuant to the ISD, securities exchanges which have been recognised in another member state of the European Economic Area will not require separate recognition under the SMSA. In addition, the SMSA provides for the possibility of applying for dispensation from the prohibition to maintain a securities exchange without having obtained recognition.
[bookmark: __RefHeading___Toc470080088]Section 1B: 	Capacity and Authority
(a)	Under local law in The Netherlands, do any entities as Local Counterparties, for example (but not limited to) municipalities or utilities, have any legal restrictions placed on their ability to enter into the Transactions?  If so, please briefly describe.
In principle, legal entities such as natural persons of legal age, corporations, municipalities and utilities are free to enter into the Transactions. There are, however, two main exceptions to this general principle:
· Criminal Law: Contracts are unenforceable if the subject matter is a criminal act.
· Ultra Vires: An ultra vires activity is an activity that is beyond the legal powers of the company. The activities that fall within the scope of the activities that the company is able to take on are those usually set out in the objects clause of the Articles of Association.
Ultra vires acts may be nullified by the company provided that the counterparty knew or - without investigation - had to know that the act was beyond the legal powers of the company. Therefore, there is no obligation to examine a Local Counterparty's Articles of Association prior to entering into a Transaction, provided that ECI is dealing with directors or other authorised persons in good faith.
Under Netherlands law, many entities which are subject to financial market regulation (such as for example insurance companies, pension funds, investment institutions, banks) and also (semi) governmental organisations such as provinces, municipalities and building co-operations are subject to detailed guidelines regarding the use of derivatives, or alternatively are required to have internal guidelines in place in this respect. In many cases, such rules will only allow such entities to enter into derivatives transactions for hedging purposes. Whether these rules also extend to Bandwidth derivatives and whether such counterparties would consequently be restricted from entering into Transactions will have to be determined on a case by case basis with the relevant Local Counterparty.
There are also issues in relation to ultra vires acts of public bodies.  However, this is a complex area and depends on the individual facts.  We would recommend that, before entering into a Transaction for the first time with any public body, you obtain further advice as to the ability of that entity to enter into the Transaction and the enforceability of the Transaction.
(b)	Is it necessary that the organisational documents of the Local Counterparty empower it to enter into the Transactions and/or the governing Master Agreement or GTCs?
As discussed in the previous paragraph, ultra vires acts may be nullified by a company if the counterparty knew or had to know that the act was beyond the legal powers of the company. There is no obligation for ECI to examine a Local Counterparty's Articles of Association prior to entering into a Transaction provided that ECI is dealing in good faith.
(c)	Will any additional corporate action be necessary or advisable in order for ECI to be  assured that the Local Counterparty has due capacity and that the person entering into a Transaction (or executing the Master Agreement and a Confirmation or the Confirmation incorporating the GTCs) on behalf of the Local Counterparty has proper authority?
Companies are obliged to register their authorised representatives with the Commercial Register of the Chamber of Commerce. It is advisable to check in the Commercial Register of the Chamber of Commerce whether the person entering into the Transaction on behalf of the Local Counterparty is authorised to do so.
(d)(i)-(ii)Pursuant to the requirements of local law in The Netherlands, would ECI need to enter into the Transactions with Local Counterparties through an ECI-affiliated entity that is incorporated or otherwise organised in, or through a branch in, The Netherlands?  If it would be so required under local law in The Netherlands, please specify what type of entity ECI would be required to establish in The Netherlands.
It is not a requirement of the laws of The Netherlands that the ECI contracting entity must be incorporated, organised or otherwise located in The Netherlands.
(d)(iii)	If ECI established such an entity in The Netherlands to enter into the Transactions with Local Counterparties, would your answers to any of the questions set out in Section 1A of the Survey Questionnaire change in any respect and, if so, how?  Are there any limitations on foreign ownership of such an entity?
Our responses to Section 1A of the Survey Questionnaire would not change if ECI established such an entity in The Netherlands.
There are no restrictions on foreign ownership of a Dutch company.
[bookmark: __RefHeading___Toc470080089]Section 1C:  	General Contractual Terms and Formalities
(a)(i)	Does local law in The Netherlands contemplate some form of an economic re-opener as described in the Surrey Questionnaire?  If so, please briefly describe.
In principle, there has to be a clause in the contract that makes it possible to re-open negotiations due to unforeseen circumstances. 
A controversial question in Dutch law is the question of whether a contract may, without consent of the parties, be modified by the judge. The question arises especially when the circumstances under which a contract is concluded have changed in a considerable way after the conclusion, but before the fulfilment, of the contract. Article 6:258 of the Dutch Civil Code provides that the court, upon request of one of the parties, may modify the effects of a contract or set it aside in whole or in part on the basis of unforeseen circumstances, which are of such a nature that the co-contracting party, according to the criteria of reasonableness and equity, may not expect that the contract be maintained in an unmodified form. One should bare in mind that the expression ‘unforeseen circumstances’ does not relate to what parties have foreseen or could foresee, but asks whether the contract makes sufficient provision for the supervening event. 


(a)(ii)	Bearing in mind that substantially all of ECI’s in-house lawyers are qualified in U.S. or English law, are you aware of any other provisions of local law in The Netherlands that, in your experience, are ones which would not be anticipated by a U.S. or English lawyer and which may be relevant to the Transactions with Local Counterparties in The Netherlands?
· The principle of reasonableness and fairness (redelijkheid en billikheid) should always be borne in mind when dealing with contracts under Dutch law. It implies that parties to an agreement should behave in their relationship in accordance with what is reasonable and equitable.
· Pre-contractual phase: note that under Dutch law, parties may be bound by the outcome of negotiations prior to the actual coming into effect of a contract. For example, if one of the parties breaks off the negotiations, such party may be bound anyway. If such party refuses to enter into a contract, the other party may claim damages. It is not possible to give a general rule on the issue of pre contractual liability, since the aforesaid depends on the circumstances of the case.
(b)(i)	Is it a correct statement of local law in The Netherlands to say that, under that law, both ECI and Local Counterparty will have legally binding obligations in respect of a Transaction once that Transaction has been agreed in a telephone conversation or by exchange of electronic messages (note that the relevant written Confirmation of the Transaction will only be signed sometime after that telephone conversation or exchange of electronic messages and, in a few cases, may never be signed owing, for example, to failure of the Local Counterparty to countersign it)?  If not, please explain.
Yes. For a legally binding contract, parties simply need to convey their will to each other, which in principle can take place in any way. 
(b)(ii)	In respect of Transactions entered into by way of exchange of electronic messages, do any special laws or regulations exist in The Netherlands which would prevent or in any way impact upon marketing or trading of any of the Transactions through the Internet?
The STE recently issued policy guidelines regarding the application of the SMSA and its subsequent regulations on the provision of securities services through the Internet. If ECI is licensed as a securities intermediary under the SMSA, these policy guidelines will be relevant. However, where ECI does not hold a licence under the SMSA, the guidelines are also relevant as they provide indicators for determining when a website is directed at The Netherlands' market (thus triggering the requirement to obtain such a licence). Without giving an exhaustive overview of the these guidelines, we note the following: in its guidelines the STE extends the cold calling prohibition (referred to under Section 1A(d)(ii) to approaches by email. Furthermore, the STE provided that certain information to be provided to clients may not be provided solely in electronic form. Clients may not be identified solely through the Internet. Also, transactions may only be entered into through the Internet with the explicit (and written) consent of the client.
(b)(iii)	If the answer to Section 1(C)(b)(ii) is "yes", please indicate whether the impact of any relevant laws or regulations will differ depending upon whether (i) the relevant Internet site is maintained in The Netherlands or elsewhere; or (ii) the party effecting the marketing/trading through the Internet is locally licensed or benefits from any form of exemption to carry out the relevant business.
The STE's guidelines referred to above apply to any licensed securities intermediary (regardless of whether the Internet site is maintained locally or elsewhere). In addition, the guidelines are relevant for entities which have the benefit of certain exemptions under the SMSA (not including the "professionals only" exemption). Although, as mentioned above, the STE's guidelines are relevant in determining when a website is considered to be directed at The Netherlands' market, it should be noted that where the Internet site is maintained in The Netherlands the SMSA will be triggered in any event (as it applies to services offered in or from The Netherlands).
(b)(iv)	Please confirm that by marketing to or trading with Local Counterparties via the Internet, local relevant regulatory bodies/local laws or regulations will not consider the party maintaining the relevant website to have established a physical establishment/branch in your jurisdiction.
No Dutch law provides for this. This would probably be contrary to the European Court of Justice´s case law regarding the free movement of services and establishment (Articles 43 and 49 EC Treaty). Since the infrastructure needed (the Pooling Point) is owned, leased or administrated by the Pooling Point Developer, the Pooling Point Developer would be the likely party to be deemed to have physical establishment/branch in The Netherlands´ jurisdiction. By analogy to case law of the European Court of Justice, the Party maintaining the website could under certain circumstances be considered to have established itself in The Netherlands if it controls or owns the Pooling Point infrastructure.


(c)	ECI's practice is to record the telephone lines of its traders.  Does that give rise to any issues under local law in The Netherlands?
The recording of telephone lines in The Netherlands gives rise to data protection issues.
The Protection of Personal Data Act, expected to come into force in April or May 2000[footnoteRef:2]) (the "PPDA") regulates the processing of personal data. The PPDA applies to, amongst others, the processing of personal data carried out in the context of activities of an establishment of a "controller" (e.g. ECI) located in The Netherlands. The criterion for the applicability of the PPDA is the location of ECI. Location is interpreted as a "centre of economic activity". At present, it is unclear whether or not having economic activities through telephone or Internet focused on The Netherlands is considered having a "centre of economic activities" in The Netherlands, meaning the PPDA would apply. Discussions with the Data Protection Authority in The Netherlands indicated that this would be judged on an ad hoc basis. For the purposes of this advice, we assume that the PPDA will apply to ECI. Please note that we will require additional information to ascertain if the PPDA will indeed apply. [2:  The current legislation on data protection is the Data Protection Act (the “DPA”). The PPDA will implement the EU Privacy Directive and replace the DPA. The PPDA is more onerous than the DPA.] 

The PPDA regulates the "processing of personal data". "Personal data" is any information relating to an identifiable individual. "Processing" is broadly defined, and includes recording personal data.
Personal data may only be validly processed when (a) processed fairly and lawfully, (b) collected for justified, explicit and legitimate purposes, (c) based on certain criteria, such as:
· unambiguous consent is given by the data subject;
· processing is necessary for the performance of an agreement the data subject is party to, or to take pre-contractual measures at the request of the data subject, which are necessary for entering into an agreement; and
· processing is necessary for the purposes of legitimate interests pursued by ECI or by a third party to whom the personal data are disclosed, except where the processing is unwarranted in any particular case by reason of prejudice to the rights and freedoms or legitimate interests of the data subject (the "balance of interest" test).
Although it is unclear whether ECI could always rely on the “balance of interest” criterion, we believe that recording telephone conversations, which are a consequence of an agreement or will be formalised therein, in this context could be considered to be in the interests of ECI, without the data subject’s right to privacy being infringed. Note that the “balance of interest” criterion has not been “tried” in court and, therefore; it remains to be seen how this criterion will be “crystallised”. To ensure that the right to privacy of the data subject is not infringed, ECI should inform the data subject in advance that the telephone conversation is being recorded (e.g. in its general terms and conditions or by an automated message). If ECI wants to be certain that it validly processes personal data collected in telephone conversations, consent should be given by the data subject prior to the recording.
ECI must, prior to processing personal data, inform the data subject of its identity and the purposes for which the personal data is being processed, and any other information suitable in the given circumstances.
(d)(i)	Would any data protection laws in The Netherlands apply to the Transactions where ECI or the Local Counterparty have data about each other or their customers? 
As stated in paragraph (c) above, this advice is based on the assumption that ECI will have a centre of economic activity in The Netherlands in which personal data is being processed, even though ECI does not have a physical presence in The Netherlands. Based on this assumption, the PPDA will apply. If ECI does not have a centre of economic activity in the European Union, but uses equipment (automated or not) located in The Netherlands, the PPDA applies, unless this equipment is only used for the transit of personal data. 
Note, furthermore, that we assume that ECI will not have any personnel physically located in The Netherlands. If this is not the case, the PPDA could apply to processing personal data of ECI’s personnel in The Netherlands as well.
The PPDA does not apply to any information about legal entities, unless that information contains personal data. The PPDA would only apply to personal data held by or transferred between ECI and/or the Local Counter party on identifiable individuals (such as each others personnel and/or customers and/or other individuals).  See also the requirements set out in Section 3A(f) below.
The PPDA will apply to the Local Counterparty, assuming that it is incorporated or has a branch or other presence in The Netherlands.
(d)(ii)	Would either ECI or the Local Counterparty have responsibility in The Netherlands for the protection of the data which passes through a telecommunications network, equipment, facilities or circuits as a result of a Transaction?
Please note that, since both the UK legislation and the Dutch legislation in this regard are based on European regulations, the answer to this question is similar to the response set out in Section 1C(c)(ii) in the Survey of the Laws of England and Wales.
The definition of processing under the PPDA is very broad and includes obtaining, recording or holding data or carrying out any operation or set of operations on the information or data, including organisation, adaptation or alteration, retrieval, consultation, use, disclosure by transmission or dissemination, alignment, combination, blocking, erasure or destruction of the information or data.
In practice, this will mean that ECI needs to ensure that its processing complies with the legislation and, in particular, conforms with the data protection principles set out in PPDA. This will include the consequences of transferring personal data through a telecoms network etc.
Under the PPDA, personal data must be processed fairly and lawfully and in accordance with certain preconditions.  If the processing (e.g. obtaining and disclosing personal data) does not comply with this principle, then ECI or its local counterparty will be breaching the PPDA and could be liable.
The data controller (i.e. ECI or the Local Counterparty) must ensure that appropriate technical and organisational measures shall be taken against unauthorised or unlawful processing of personal data and against accidental loss or destruction of, or damage to personal data. This needs to be guaranteed by contract if data is passed to a data processor.  If ECI transfers data onto an insecure system it may be liable.
In addition, under the Telecommunications Act, organisations providing publicly available telecommunications services are required to take appropriate measures to safeguard the security of their services.  The security measures must be appropriate to the security risk involved. 
Under the PPDA, personal data shall not be transferred to a country or a territory outside the European Ecomonic Area unless that country or territory ensures an adequate level of protection for the rights and freedoms of data subjects in relation to the processing of personal data.  This includes any transfer to the US.  
Negotiations are currently taking place to create a series of "safe harbour" principles so that a transfer to a party in the US will be deemed to be on terms ensuring an adequate level of protection if the other party contracts on such terms. Exceptions to this are where the individuals who are the subjects of the personal data have given their consent to the transferor or if the transfer is necessary for the performance under an agreement to which the data subject is a party.
We emphasise this is very much an overview of applicable data protection legislation and it would be necessary to analyse the nature of the control ECI exercises over the data, the nature of the processing, and contractual arrangements with third parties on a case by case basis to give a complete response to this question.
(e)	Does the law of The Netherlands prescribe any implied terms or conditions that would impact a Transaction?  If so, please outline only the key terms or conditions.
Except for the general principle of reasonableness and fairness (redelijkheid en billijkheid ) set out in Section 1C(a)(ii), there are no implied terms or conditions under Dutch law that would impact upon a Transaction.
(f)(i)	Would it be necessary to register, or make notification of, any Transaction entered into with a Local Counterparty (or the Master Agreement or GTCs to which it would be subject) with/to any governmental or other authority or regulatory body in The Netherlands?
Any person processing personal data in The Netherlands will need to notify such processing to the Data Protection Authority (Registratiekamer). A notification will state the types of data processed, the sources and disclosures of that data, and the purposes of processing. If ECI has a representative in The Netherlands, then that representative will need to notify the Data Protection Authority in respect of that processing of personal data.
(f)(ii)	If it would be necessary, whose duty would this be, i.e., the buyer's or the seller's under a Transaction?
In respect of data protection registration, each party that processes personal data in The Netherlands (whether the Buyer or the Seller) would need to have a registration/notification under the PPDA.
(f)(iii)	What would be the consequences of so failing to register or make notification of the Transaction (e.g., would the Transaction be void or voidable or would it have some other consequence)?
In respect of data protection registration, a data controller who fails to notify in respect of their processing of personal data could be guilty of an offence. The Transaction is unlikely to be void or voidable, although any contractual terms obliging either party to comply with all relevant regulatory requirements will be breached, as will any terms requiring compliance with data protection legislation. There is also a possibility that the data controller, or its officers, will be subject to fines or civil liability claims.


(g)	If suit were brought in The Netherlands to enforce the terms of the Master Agreement or GTCs relating to a Transaction and the Court in The Netherlands applied Dutch law (either because the court did not enforce the choice of foreign law – as to which see Section 1 D below - or because the parties elected for Dutch law in place of foreign law to govern the Transaction), what are the requirements for contract formation under local law, e.g., offer, acceptance, in writing, witnessed, notarised, under seal, document stamps?
An agreement will be established after an offer has been accepted. No other formalities are prescribed for contract formation.
[bookmark: __RefHeading___Toc470080090]Section 1D:	Jurisdiction and Enforcement
For the purposes of this Section 1D, you have asked us to assume the following:
· disputes relating to Transactions between ECI and a Local Counterparty were referred to either:
· arbitration governed by the U.S. Federal Arbitration Act ("FAA") and conducted in accordance with the American Arbitration Association Commercial Arbitration Rules ("AAA") in New York City; or
· international arbitration under the Rules of the International Chamber of Commerce ("ICC Rules") or of the London Chamber of International Arbitration ("LCIA"), in either case in London; and
· the governing law of the Master Agreement or GTCs would be New York law but that in certain cases (e.g., where the stipulated dispute resolution forum was changed to London) the governing law may be the laws of England; and
· in all cases, however, either form of arbitration will be conducted in the English language.
We have also been asked to assume that the Local Counterparty will be based in The Netherlands and that ECI, which is based in Houston, Texas (but registered in Oregon), will not be incorporated, have a branch or other presence in The Netherlands. ECI will occasionally send representatives to The Netherlands to visit actual or potential Local Counterparties with a view to marketing the Transactions and with a view to soliciting such local counterparties to enter into the Transactions. This Section is answered under the presumption that the actual trade concerns a Segment located outside The Netherlands.  Accordingly, the Transactions take place internationally (between ECI in the US and a Dutch Local Counterparty) trading on the US market for bandwidth. Transactions will be concluded electronically or by telephone.
(a)	Would any Local Counterparty (public or private) be granted immunity from suit, attachment of assets or execution of judgements, either in the form of sovereign immunity or otherwise?
Under Dutch law, a State or other public body can not rely upon immunity where that public body has entered into private law contracts acting as a private party. One of the criteria which is used in order to establish whether a public body has entered into private law contracts, is whether the parties, are equal commercial parties to such agreement.[footnoteRef:3] The purchase and sale of Bandwidth should be considered to be a private law contract. A public body will therefore, in principle, not have the right to rely upon immunity in order to free itself from the obligation to perform its obligations under the contract. However, please note that according to the Dutch interpretation of international law, a state can rely upon immunity if the execution of the verdict is aimed at goods which are intended for the public service of such state.[footnoteRef:4] [3:  Supreme Court, 28 May 1993, NJ 1994/329, The Russian Federation vs. Fied-Rich BV. Security granted by the Russian State in the form of three ships, the Russian State was found to have acted as a private party and could therefore not rely upon immunity.]  [4:  President of the District Court Rotterdam, 14 May 1998, KG 1998/251, The Netherlands vs. Azeta BV.] 

(b)	Please confirm that the agreement of a Local Counterparty to submit to the substantive law of the State of New York or the Laws of England and further to submit to either: (i) AAA arbitration under the FAA to be held in New York City; or (ii) arbitration under either the ICC or LCIA Rules to be held in London, would be legally valid, binding and enforceable under the laws of The Netherlands.
Choice of law clause
Under Dutch law, party autonomy to adopt a choice of law in international contracts is widely accepted. This is also reflected in Article 1 (1) of the Rome Convention to which The Netherlands is a party.  Article 1 (1) expressly permits a choice of law which has no connection with the contract. Therefore, both a choice of the laws of the State of New York and a choice of the laws of England and Wales will, in principle, be upheld. The Rome Convention, however, is only applicable if the contract is international. According to the Rome Convention, a contract is international when, for the interpretation of the agreement, a choice must be made between laws of different countries. Such may be the case if the parties are established in different countries or if performance of the contract takes place cross-border or abroad, etc. If the agreement is indeed an international agreement, the choice of law clause will be fully effective, provided that the applicable law is not contrary to rules of public policy of The Netherlands. 
The situation is different when the contract is a national contract. In the event that both parties are Dutch (i.e. the Local Counterparty is Dutch and ECI has established itself within The Netherlands and trades from this establishment and the Segment is, at least partly, located in The Netherlands), the choice of law clause providing that the laws of the state of New York or the laws of England and Wales are applicable to the agreement, will only have a limited effect. Provisions of mandatory Dutch law, which cannot be set aside by two Dutch parties entering into an agreement, will then still be effective[footnoteRef:5]. Only Dutch regulatory law, which contains provisions which can be set aside by agreement of the parties, will be set aside by the chosen law. [5:  Article 3 (3) Rome Convention.] 

Choice of law clause in arbitration proceedings
In the context of international arbitration, the principle of party autonomy is widely accepted. The rules applicable to the Master Agreement (the ICC Rules,[footnoteRef:6] the LCIA Rules[footnoteRef:7] and the International Rules of the AAA[footnoteRef:8]) all provide that the parties are entitled to agree upon the rules of law to be applied by the arbitral tribunal to the dispute. The tribunal will decide the dispute in accordance with that choice.  [6:  Article 17 (1) ICC Rules.]  [7:  Article 22.3 LCIA Rules.]  [8:  Article 28 International Rules of the AAA.] 

Choice of forum clause: arbitration
A court in The Netherlands will respect the parties' choice to arbitrate, whether under AAA, LCIA or ICC Rules (or any other rules). If proceedings are brought before a court in The Netherlands in respect of which an arbitration agreement has been concluded providing that arbitration shall take place outside The Netherlands, the court shall declare that it has no jurisdiction if a party invokes the existence of the said agreement before submitting a defence, unless the agreement is invalid under the law applicable thereto.[footnoteRef:9] Please note, however, that an agreement to arbitrate does not preclude parties from requesting a Dutch court to take conservatory measures or from initiating summary proceedings before the President of the District Court.  [9:  Section 1074 Code of Civil Procedure.] 

The New York Convention provides that an agreement to arbitrate can only be evidenced in writing[footnoteRef:10]. The agreement can be found in an exchange of communications that refer to the GTCs or the Master Agreement, which need not be countersigned by the other party. The other party is deemed to agree to arbitration when it expressly or implicitly accepts such documents and therewith accepts the choice for arbitration.  [10:  Section II (1) New York Convention.] 

Provided that the Master Agreement and the GTCs, which provide for arbitration in relation to each and every Transaction, are concluded or agreed to be applicable in writing before any Transaction will be entered into by ECI and the Local Counterparty, the choice of arbitration clause will, in principle, be legally binding and enforceable even if the subsequent communications between the parties which result in the actual Transactions take place orally over the telephone or by e-mail.
From a Dutch law point of view, there is no difference between the choice of arbitration governed by the FAA conducted in accordance with the AAA and the application of New York law, and the choice of arbitration under the ICC or the LCIA and the application of the laws of England and Wales. In principle, an agreement to arbitrate under the Rules of the AAA, LCIA or ICC is valid, binding and enforceable under Dutch law and the New York Convention applies to any award following such arbitration.
(c)(i)	Would a Court in The Netherlands enforce a judgement rendered by either (1) arbitrators in New York governed by the FAA and pursuant to the AAA Rules or (2) arbitrators in London pursuant to either the ICC or LCIA rules? and (ii) Is there any possibility of the national courts in The Netherlands challenging or otherwise intervening in relation to any award made by any such tribunal?
These questions consider the issue of recognition of foreign arbitral awards. In principle, the local courts do not challenge or intervene in an award made by the arbitral tribunal. This rule is laid down in Article 1075 of the Code of Civil Procedure. 
An arbitral award made in a foreign state to which a treaty concerning recognition and enforcement is applicable may be recognised and enforced in The Netherlands. As The Netherlands, England and the US are signatories to the New York Convention (which facilitates recognition and enforcement of international arbitral awards made in Contracting States), the enforcement of the awards is relatively simple and the circumstances in which an award might be challenged are reduced slightly in comparison with challenges made to awards rendered between non-Contracting States. Accordingly, as a general principle, an award made in New York by arbitrators conducting a reference under AAA Rules or an award made by English arbitrators pursuant to the ICC or LCIA rules would be capable of ready enforcement in The Netherlands pursuant to the New York Convention.


(iii)	Would a party have any right to appeal to the court in The Netherlands in respect of an award made by either such body, or could it challenge the validity of the award?
Both of these possible awards concern awards rendered in a state which is a party to the New York Convention.  Therefore, the awards will be treated in the same manner.
The claimant will have to request leave of the District Court for the enforcement of the award. The award will only be set aside on the grounds as set out in Section V paragraph 1 of the New York Convention. The grounds available under this section are very limited. They relate primarily to formal and/or jurisdictional issues as opposed to substantive matters. The award will be set aside if: 
(a)	the parties to the agreement were, under the law applicable to them, under some sort of incapacity, or the agreement to arbitrate is not valid under the law to which parties have subjected it; 
(b) 	the party against whom the award is invoked was not given proper notice of the appointment of an arbitrator or the proceedings or was otherwise unable to present its case; 
(c)	the arbitral tribunal has not complied with its mandate; 
(d)	the composition of the arbitral tribunal was not in accordance with the agreement of the parties;
(e)	the award has not yet become binding on the parties;
(f)	the subject matter is not capable of settlement by arbitration; or 
(g) 	the recognition or enforcement of the award would be contrary to public policy of the country where enforcement is sought. 
(d)	If an award of arbitrators pursuant to either form and location of arbitration as referred to in Section ID(I) above is enforceable in the courts of The Netherlands, would ECI experience any significant delays in such courts in seeking enforcement of such award?
To obtain the recognition and enforcement of an aware, the party applying for recognition and enforcement must submit to the President of the District Court a petition to that effect, together with the authentic copy of the award. The President of the District Court will hear the counterparty before permission to enforce the award is granted. In principle, the hearing will take place at fairly short notice. If the leave is granted and not contested by the counterparty on the basis of the grounds mentioned above (paragraph c(iii)), the award may be enforced immediately if the verdict is declared provisionally enforceable, or after a two month period available for appeal. If one of the parties appeals the decision of the President of the District Court, there will be an appeal hearing. This hearing will also take place at fairly short notice. This latter judgement is in turn subject to cassation within two months from the judgement in appeal.
[bookmark: __RefHeading___Toc470080091]Section 1E:	Events of Default, Insolvency and Early Termination
You have asked us about events of default, insolvency and early termination in the Master Agreement and the GTCs.  We understand from the Survey Questionnaire that the Local Counterparty to the Master Agreement/GTCs may be a corporation or partnership, a utility, a municipal entity, a government-owned entity or a financial institution, but that it will not be an individual. 
(a)	Assuming that no Bankruptcy Proceeding (as such term is defined in the Master Agreement/GTCs) or similar event occurred to a Local Counterparty, if Dutch law were the governing law of a Transaction(s) (rather than New York or English Law) with that Local Counterparty, would a court in The Netherlands enforce the Early Termination provisions of Section 6 of the Master Agreement or GTCs (including, but not limited to, the set-off provisions thereof) against a Local Counterparty?
It is possible to agree that the contract is terminated automatically when certain events of default occur. It is also possible to agree that the contract can be dissolved by an extrajudicial declaration when certain events take place. 
In relation to the termination period, it must be kept in mind that under Dutch law a judge will always apply the standards of reasonableness in establishing whether a certain provision of a contract is (fully) enforceable and may be called upon in a given situation. Under such standard of reasonableness, the court may consider the period of termination, given the circumstances of the case, to be too short. In this event, the court may award damages which represent the value of the contract over the period that it has been terminated prior to a reasonable termination date. Equally the courts may deny the application the acceleration provisions incorporated in Section 6.1 of the Master Agreement if the application thereof would not be reasonable in light of the circumstances to the case.
Under Dutch law, parties may set-off their obligations subject to certain conditions. In principle, obligations may be set-off provided that the parties are each others debtor and creditor respectively. Subject to the application of the standard of reasonableness, and in light of the circumstances of the case, the set-off provisions will, therefore, be valid binding upon parties and enforceable.


(b) If the Master Agreement/GTCs (and their underlying Transactions) could be so terminated, would a court in The Netherlands, applying Dutch law, give effect to the Early Termination Payment provisions of the Master Agreement/GTCs, without requiring some additional act or condition (e.g. judicial approval or a statement before a notary in order to effect a set-off)? 
In case of a dispute, the parties will have to proof their respective points of view. However, there are no specific requirements regarding to the form of such proof.
(c)	Would a court in The Netherlands, applying Dutch law, enforce the said Early Termination and Early Termination Payment provisions of the Master Agreement and GTCs (including, but not limited to, the set-off provisions thereof) against a Local Counterparty after a Bankruptcy Proceeding has occurred to that Local Counterparty? You may assume that ECI was not able to (or was able, but failed to) early terminate the Master Agreement or GTCs (and hence the underlying Transactions) before the Bankruptcy Proceeding.
In relation to a possible bankruptcy or suspension of payment of the Local Counterparty, ECI may consider opting for automatic termination of the Master Agreement in the event that the Local Counterparty has been declared bankrupt, has been granted a suspension of payment or if a request for such bankruptcy has been filed.
Such termination provisions are enforceable even if the contract was not terminated prior to the bankruptcy, suspension or request to that effect. Note that different rules apply for futures contracts. These contracts are terminated automatically in case of bankruptcy, and therefore cherry-picking is not possible in respect thereof. [footnoteRef:11] [11:  Section 38 Bankruptcy Act.] 

(d)	To the extent that ECI could not early terminate the Master Agreement/GTCs (and hence the underlying Transactions) on the basis of a Bankruptcy Proceeding or similar event occurring to the Local Counterparty, if at the time of the Bankruptcy Proceeding occurring there were two Transactions between ECI and the Local Counterparty under either a Master Agreement or subject to the GTCs, one such Transaction having a balance in favour of ECI and the other Transaction having a balance in favour of Local Counterparty, would the representative of the estate of the Local Counterparty be able selectively to choose to continue the Transaction favourable to the Local Counterparty and terminate the other Transaction (i.e. is “cherry-picking” permitted)? 
In case of reciprocal contracts, the counterparty of the bankrupt can ask the bankruptcy trustee to declare that he will perform under the contract. If the bankruptcy trustee does not reply or replies that he will not perform, the counterparty is released from his obligations to perform under the contract. In principle, cherry-picking is possible. The bankruptcy trustee can continue the contracts that are favourable to the estate. However, the Bankruptcy Act (Faillissementswet) gives the counterparty some form of protection. If the bankruptcy trustee states he is prepared to perform under the contract, he will have to provide security for such performance.[footnoteRef:12] [12:  Section 37 paragraph 2 Bankruptcy Act.] 

In the event of bankruptcy, a creditor can set off its debt against its claim on the bankrupt estate if the obligations of both parties were due before the bankruptcy or have become due after the date of the bankruptcy pursuant to an agreement which was in place before the bankruptcy. ECI can, therefore, only rely upon the netting provision if the Transaction(s) was/were entered into before the date of the bankruptcy. Please note that, in principle, claims should run in the same currency for a set-off to be possible.
Transactions entered into between the Local Counterparty and ECI, after the Local Counterparty has been declared bankrupt will only create rights of ECI against the bankrupt estate to the extent that the estate has profited from the Transaction.
(e)	On the assumption that the Local Counterparty entering into Transactions with ECI was either (i) incorporated in The Netherlands but had a branch or other form of presence outside of The Netherlands in another jurisdiction, or (ii) was incorporated outside of The Netherlands but had a branch or other form of presence in The Netherlands, and the Local Counterparty became subject to a Bankruptcy Proceeding, then, in either case (i) or (ii), and in the event that an insolvency official was appointed both to the Local Counterparty in The Netherlands and to its presence in the jurisdiction outside of The Netherlands:
(i)	Would your answers to any of Section 1E(c) to (d) above change in any manner?
In relation to the situation where:
· the Local Counterparty is incorporated in The Netherlands with a branch or other form of presence in another jurisdiction; or 
· the Local Counterparty is incorporated outside The Netherlands but with a branch or other form of presence in The Netherlands, 
there are no material differences to our answers above.  However, other systems of law may be relevant. Please note, however, that under Dutch law a bankruptcy is considered to have a universal effect. Such effect is, however, limited to the extent other States do not recognise the Dutch bankruptcy declaration. Therefore, the trustee in a Dutch bankruptcy will, in principle, attempt to include goods or receivables abroad into the estate. As a result, creditors of the estate who recover debts on goods of the estate outside The Netherlands, are obliged to surrender anything recovered to the estate.[footnoteRef:13] Similarly, a creditor who transfers his claims against the estate to a third party in order to recover abroad, is obliged to transfer anything recovered back to the estate. [13:  Section 203 Bankruptcy Act.] 

(ii)	Does The Netherlands have any bankruptcy treaties with any other countries and what is the effect of such treaties?
A bankruptcy treaty is in force between The Netherlands and Belgium.[footnoteRef:14] According to section 20 of this Treaty, the court of the country and district where the actual place of business of the company is located will be competent to declare such company bankrupt. Therefore, it would be possible that if ECI’s Local Counterparty is a Dutch legal entity but has its principle place of business in Belgium, bankruptcy will be declared in Belgium and vice versa. Subsequently, the law applicable to the bankruptcy may not be the law of the State where the Local Counterparty has its seat (statutaire zetel). [14:  Nederlands / Belgische executieverdrag 1925.] 

There is a EU Bankruptcy Convention containing provisions relating to competence of bankruptcy courts. However, this Convention is not yet ratified by sufficient parties and thus not yet in force. It is now expected to enter into force sometime in 2003. The competence provisions are similar to those contained in the treaty with Belgium.
(iii)	Would the insolvency of the Local Counterparty in The Netherlands proceed without deference to, or being impacted in any manner by, any insolvency proceedings in any jurisdiction outside of The Netherlands where the Local Counterparty also had a presence?
[bookmark: _Ref467038388]In relation to insolvency proceedings initiated in another Member of the European Union, we refer to paragraph (e)(ii) above. Therefore, at this moment, a bankruptcy declared in The Netherlands is not affected by a foreign insolvency proceeding. However, it is likely that trustees appointed in the respective bankruptcies regarding the Local Counterparty will co-operate.


[bookmark: _Ref467038388][bookmark: __RefHeading___Toc470080092]Section 1F:  	Liquidated Damages Provisions
If suit were brought in The Netherlands by ECI to enforce the Liquidated Damages provisions of Section 3.5 of the Master Agreement/GTCs against the Local Counterparty, and the Court in The Netherlands applied the laws of The Netherlands (either because the court did not enforce the choice of foreign law or because the parties elected for the laws of The Netherlands to govern the Transactions) would those Liquidated Damages provisions be enforceable in all respects against the Local Counterparty?  Or would the court in The Netherlands view such provisions as being unenforceable for being, for example, a penalty?
Where the agreement between ECI and the Dutch Local Counterparty will either be subject to the laws of the State of New York or the laws of England and Wales, Dutch law will, in principle, not apply to the determination of the enforceability of the liquidated damages clause. Furthermore, Dutch law principles of public policy would not preclude the application of a liquidated damages clause. A foreign award to that effect is thus enforceable.
If, as described previously, both the Dutch Local Counterparty and ECI are established within The Netherlands and the agreement lacks an international character, parties will not be able to avoid mandatory law relating to this subject. Nevertheless, the Dutch Civil Code expressly provides for the possibility to impose liquidated damages, even if they amount to punitive damages, in the event of non-performance by the counterparty. However, please note that according to Section 94 of the Civil Code a debtor always has the right to request mitigation of these damages on the basis of the standard of reasonableness. This latter provision is of mandatory law, and parties to a non-international agreement will, therefore, not have the right to avoid this provision. A provision which intends to limit this right will be null and void. Please note that Clause 6.3 of the Master Agreement/GTCs contains a provision that a party cannot contest the amount of liquidated damages. This is contrary to the mandatory law and should be deleted in order to avoid the risk that the entire provision is declared null and void if the clause is not deemed to be severable.
If, by choice of law or by any other means, the agreement is governed by Dutch law, please note that, unless parties have stipulated otherwise, parties do not have the right to claim damages or performance of the contract in addition to liquidated damages insofar as these are deemed to be punitive damages.
[bookmark: __RefHeading___Toc470080093]Section 1G:   Foreign Exchange Controls and Usury
(a)	Transactions may require that payments be made in non-local currencies (e.g.United States Dollars) and delivered into The Netherlands or a foreign jurisdiction. To what extent are central bank approval or other foreign exchange controls in The Netherlands applicable to payments made by either ECI or Local Counterparty to the other in respect of Transactions?
At the moment there are no currency control regulations in place in The Netherlands. However, Local Counterparty is obliged to comply with all notification and registration requirements of the Dutch Central Bank (De Nederlandsche Bank N.V.,) (the "DNB") in connection with all non-resident accounts opened by it and all payments in connection with the Transactions to or from non-residents of The Netherlands in accordance with General Reporting Instructions 1994 (the Rapportage Voorschriften Buitenlands Betalingsverkeer 1994) issued by DNB pursuant to the External Financial Relations Act 1994 (Wet Financiële Betrekkingen Buitenland 1994). However, failure to perform these formalities will not affect the validity of Transactions or payments made thereunder.  Finally, please note that enforcement against assets of a Local Counterparty located in The Netherlands of a judgement expressed in a foreign currency would be executed in terms of Netherlands Guilders.
(b)	Are there any usury laws in The Netherlands which may apply to the Transactions and, to the extent that usury laws apply, what are the rate restrictions? Are there any available exemptions? If no exemptions exist, what are the consequences as to enforceability and penalties?
We are not aware of any usury laws in The Netherlands which would apply to the activities which ECI intends to undertake when dealing with the types of counterparties listed in the assumptions in Section 1.
[bookmark: __RefHeading___Toc470080094]Section 1 H:  Taxation
In respect of a Transaction, are there any taxes, duties or levies in The Netherlands which would be imposed upon, and payable by, either the buyer or the seller under such Transaction (e.g. any sales or transactional taxes)?  Please answer this question from the alternative perspectives that either or both of ECI and the Local Counterparty is either (a) not incorporated in, nor has a branch or establishment in The Netherlands or (b) is incorporated in, or has a branch or establishment in The Netherlands.
If the Seller (whether this be ECI or the Local Counterparty) is a Dutch tax resident, the income derived from the Transactions is subject to Dutch corporate tax levied at the rate of 35 per cent.  If the Seller is a non-Dutch tax resident, the income derived from the Transactions is only subject to Dutch corporate tax if such income is attributable to a permanent establishment or representative that the seller has in The Netherlands.  If the Seller has a permanent establishment or representative in The Netherlands (for example, this could be the case if he owns or operates a Network in The Netherlands), the income from the Transactions will not normally be attributed to such permanent establishment or representative if the permanent establishment or representative has no involvement with the Transactions. 
ECI will not be deemed to have a Dutch permanent establishment or representative for tax purposes merely on the basis that its representatives occasionally visit The Netherlands (in the way set out in the assumptions) provided that such representatives do not have, and do not habitually exercise, an authority in The Netherlands to conclude contracts in ECI's name. 
For Dutch value added tax ("VAT") purposes, the Transactions are services which are taxable in the country of residence of the Buyer.  Accordingly, if the Buyer (whether this be ECI or the Local Counterparty) is a Dutch tax resident or is a non-Dutch tax resident acting through a permanent establishment in The Netherlands, it is liable to Dutch VAT at the rate of 17.5 per cent (to be increased to 19 per cent as of 2001) in respect of the compensation payable to the seller. Depending on the Buyer's Dutch VAT position, it may be able to claim a refund of this VAT charge.  Conversely, if the Buyer is not a Dutch tax resident and, furthermore, does not act through a permanent establishment in The Netherlands, it is not liable to Dutch VAT.
[bookmark: __RefHeading___Toc470080095]Section 1I:	Miscellaneous
(a)	Are there any restrictions under local law in The Netherlands that would apply to ECI's marketing or solicitation efforts with respect to these Transactions?  If so, briefly describe.
Reference is made to the cold calling prohibition described under Section 1A(d)(ii) above. Furthermore, pursuant to the SMSA, advertising guidelines exist. Also, detailed requirements are in place under the SMSA regarding the content and form of information which must be provided to (prospective) clients.
(b)	Would any consumer protection laws apply to the Transactions even though ECI will not be dealing with private individuals in The Netherlands?
Given the assumptions made, ECI will only trade with professional counterparties and any rules regarding the protection of consumers will therefore not be applicable to the Transactions.
(c)	Are there any other legal or regulatory issues under laws or regulations in The Netherlands relating to the Transactions and/or the Master Agreement and/or the GTCs of which ECI should be made aware?
A key area where legal and regulatory issues may arise in respect of the Transactions, the Master Agreement and/or the GTCs is competition law.  The following comments should only be considered as guidelines since any actual advice must be based on actual figures or economic effect of the Proposal, which in turn would depend on the interest expressed by other market players in becoming members of the BTO.


Competition Law Regimes
Competition policy in the telecommunications sector is regulated by three complementary regulatory bodies, each with its distinct rules and policy guidelines.  Each is described in more detail below.
· European competition law: This is contained in Articles 81 and 82 of the Treaty of Rome which, broadly speaking, prohibits anti-competitive concerted practices[footnoteRef:15] and abuses of dominant position[footnoteRef:16] respectively. Policy is enforced by the European Commission and the national courts.  A matter will fall to be investigated by the Commission rather than the Dutch Competition Authority (“DCA”) if it has an effect on trade between Member States.  [15:  Being agreements or practices between undertakings with the object or effect of the prevention, restriction or distortion of trade.]  [16:  Conduct on the part of one or more undertakings having a dominant position on a market which is abusive is prohibited under both Article 82 of the Treaty of Rome and the Chapter II UK Competition Act. Such abuses would include imposing high prices or applying dissimilar conditions to equivalent transactions with different parties.] 

· Dutch Competition Law: The 1998 Competition Act is closely modelled on the EC regime and applies to agreements or conduct which may affect trade in The Netherlands or a part thereof. Investigations are undertaken by the Director General of the DCA.
· Regulation of telecommunications sector: The competence of the telecommunications regulator (OPTA) extends not only to those rules on anti-competitive behaviour that are specific to the telecommunications sector, but also to the application of general competition policy within that sector. In the latter case this will only be done in consultation with the Dutch Competition Authority. 
In 1998, the Dutch Competition Authority and OPTA, issued a protocol in which they laid down agreements on their co-operation in respect of matters falling within both of their competencies, e.g. in connection with abuses of dominant position by an undertaking operating in the telecommunications sector.
This protocol describes the situations and the manner in which the two bodies are to co-operate. In addition, agreements have been made between the Dutch Competition Authority and the OPTA on the uniform interpretation of specific concepts.
OPTA is responsible of settling disputes between market players, for instance concerning interconnection agreements.
Merger control
The proposal that a number of buyers or sellers of bandwidth join together to form the BTO raises merger issues under European Merger Control Regulation as it amounts to “the creation of a joint venture performing on a lasting basis all the functions of an autonomous economic entity”.
If the worldwide turnover of the parties involved in the BTO exceeds EUR 5 billion and at least two of the parties have a European turnover in excess of EUR 250 million, then it will be necessary to notify the Merger Task Force. In such circumstances, there is a preliminary investigation period of one month and, if necessary a further period of four months, at the end of which the proposal would be either cleared, disallowed or cleared subject to the provision or certain undertakings.
Concerted Practice
Anti-competitive concerted practices are prohibited under Article 81 of the EC Treaty insofar as they affect trade between Member States, and by Article 6 of the Dutch Competition Act insofar as they affect trade within The Netherlands.  If the Proposal is successful in attracting a significant number of participants in the bandwidth market, then it could fall within the ambit of Article 81 and/or Article 6.
In such a case it would then fall to the relevant competition authority (either at an EU or Dutch level) to determine whether the arrangement between participating players would have an anti-competitive effect.  In principle, the proposed commoditisation of the bandwidth market is likely to be favourably looked at by the competition authorities in that it aims to increase participation in the market and drive down price margins.
However, one issue of concern would be that the concentration of bandwidth trading within the context of the BTO would amount to exclusionary conduct vis-à-vis non BTO members.  This would be the case irrespective of whether or not the rules of the BTO would prevent members trading with non-members, if, as anticipated, this is what happens in practice.  Since membership of the BTO would be open to all (subject to paying a fee and agreeing to be subject to certain rules), whether or not the Proposal amounted to exclusionary conduct would depend on the level of participation fees and the restrictiveness of the rules.
ECI should therefore ensure that these issues do not represent a barrier to entry for prospective members of BTO - for example by ensuring that the pricing structure is transparent and based on objective criteria.
Abuse of Dominance
Abuse of dominant position is prohibited under Article 82 of the EC Treaty (insofar as it affects trade between Member States) and by Article 24 of the Dutch Competition Act (insofar as it affects trade within the Dutch market).
The relevant of this issue is that it is anticipated that the BTO will become a dominant provider in the bandwidth market.  As such it may be in a position whereby it controls an essential facility (i.e. access to the Pooling Points).  The individual members of the BTO must not use the power they have via the control of the BTO to strengthen their position on the bandwidth market.
In essence this will involve a similar analysis to the exclusionary conduct point.  The BTO must not grant competitors of its members access to the Pooling Points on terms less favourable than those it offers to its members without objective justification.  Objective justification would include, for example, indication that the Pooling Point usage fee accurately represents the operational costs incurred.

[bookmark: __RefHeading___Toc470080096]section 2 - TRADING BANDWIDTH WITHOUT ACTUAL PHYSICAL DELIVERY
In respect of the ability to close-out Transactions before physical delivery, with the parties merely making financial settlement of balances payable between then, would any of your answers change to the questions raised in paragraphs A to I, inclusive, above of Section 1 (when answering this question please pay particular, but not exclusive, attention to the questions raised in Section 1A)?
Please note that in this Section 2 we only deal with those questions of which the response given in Section 1 is affected by the introduction of the possibility to close-out physical delivery of Transactions (as described in Section 2 of the questionnaire).
· Section A(f)(i): In our view the introduction of this element, which could be considered a settlement facility provided by the exchange, increases the chances that the Minister of Finance and the STE would consider the Bandwidth market to qualify as a "securities exchange". However, the arguments against this qualification remain the same and a conclusive determination can therefore in this case not be made also without seeking guidance from the STE (and/or the Ministry of Finance).
· Section 1 I (c): Dutch competition rules apply to arrangements which have as their object or effect the prevention, restriction or distortion of competition in the Dutch market or a part thereof. Therefore the economic effect in a specific situation would have to be considered. Apart from the place of physical delivery other factors may have to be considered, e.g. whether the parties to an arrangement generate turnover in The Netherlands.
· Section H – Taxation: The answers would not change if Transactions were able to be closed out before physical delivery takes place.

[bookmark: __RefHeading___Toc470080097]SECTION 3 - establishment of pooling points and connection of telecommunications networks to pooling points
This section concerns the potential establishment of a Pooling Point at a specific location in The Netherlands.  Such Pooling Point would be owned, operated and/or administered by a Pooling Point Developer.
[bookmark: __RefHeading___Toc470080098]Section 3A:  Establishment of a Pooling Point in The Netherlands by a Pooling Point Operator
ECI has asked that we assume for the purposes of questions (a) to (d) of this Section 3A that the Pooling Point Developer would not be incorporated in, nor have any branch or other form of presence in, The Netherlands.
(a)	How would the establishment, ownership, operation or administration of a  Pooling Point fall to be examined and categorised under the telecoms regulatory regime in The Netherlands?
(b)	Would any licences, permits, consents or other governmental or regulatory approvals (for example, in the form of telecommunications licences) be required to be obtained in The Netherlands in order for the Pooling Point Developer to establish and/or own and/or operate and/or administer a Pooling Point in The Netherlands?  If so, please describe:
(i)	which licences, permits, consents or other approvals are required, if any, and from whom they are required to be obtained for each of (a) the Pooling Point itself and (b) the Pooling Point Developer?; and
(ii)	if licences or permits would be required, which types of licences or permits would be applicable e.g. an individual licence, class licence or exemptions?; and
(iii)	briefly describe the procedure and approximately how long it would take for the Pooling Point Developer to obtain any such licences, consents or approvals.
As discussed above in Section 1A, mere ownership per se of a telecommunication facility is not regulated. The Telecommunications Act requires operators who operate public telecommunications networks and provide publicly available telecommunications services to apply for a class license.
It might be argued that the Pooling Point is a public telecommunications network. However, one could also defend this on the position that a Pooling Point falls short of being a telecommunications network because it is a mere facility in between networks. Note that there has not been a case law precedent where OPTA has decided on the ‘classification’ of this type of facility.
If the Pooling Point is regarded as a public telecommunications network, the operator of the Pooling Point would be obliged to obtain the class license by way of registration with OPTA as discussed in Section 1A.
(c)	Which other elements of the telecoms regulatory regime in The Netherlands would effect the establishment, ownership, operation or administration of a Pooling Point in The Netherlands?
Except as discussed in Section 1A(a) to (c) above, no other elements of the telecoms regulatory regime in The Netherlands would effect the establishment, ownership, operation or administration of a Pooling Point in The Netherlands.
(d)	Would the Pooling Point Developer be subject to the rules and regulations of any regulatory body in The Netherlands in respect of the establishment and/or ownership and/or operation and/or administration of the Pooling Point?  If so, please:
(i)	identify and describe the nature of the regulatory body concerned;
(ii)	briefly describe the structure and composition of the regulatory body, including its powers and duties as they would relate to the ownership and/or establishment and/or operation and/or administration of the Pooling Point and/or the Pooling Point Developer; 
(iii)	briefly describe the obligations of the Pooling Point Developer to such regulatory body (including, but not limited to, any obligation there may be upon the Pooling Point Developer to provide periodic reports or other information to such body relating to the Pooling Point Developer and/or the Pooling Point); and
(iv)	would your answers to any of the questions contained in Section 3A(a), (b), (c) or (d) change in any manner if the ownership, operation and administration of the Pooling Point are not done by one and the same entity.
Please refer to our remarks regarding license obligations and to the outline of the rights and obligations under the Telecommunications Act regime set out in Section 1A(b).
In respect of question (iv), as indicated in paragraph (a) to (b), if the Pooling Point is regarded as a public telecommunications network, the operator of the Pooling Point would be obliged to obtain a class license by way of registration with OPTA. If more than one entity operates the Pooling Point, a class license needs to be obtained either by every individual entity involved in the operation of the Pooling Point or, if these individual entities have incorporated a jointly held entity, by such jointly held entity.
In addition, the establishment of the Pooling Point could be subject to zoning and construction law, which is mainly dealt with by the mayor and elderman of the local municipality. 
(e)	A switching facility such as a Pooling Point is a highly attractive and effective interception point for law enforcement agencies wishing to 'tap' into calls (wiretapping).
(i)	If a law enforcement agency in The Netherlands was to make a properly constituted request to intercept telecommunications traffic at a Pooling Point, would the Pooling Point Developer be required under the laws of The Netherlands to comply with such request?
Registered Providers are under an obligation to ensure that their networks and services can be wiretapped by the competent authorities (see Section 1A(b) above).  Under the implementing legislation, an exemption from this obligation may be obtained in connection with the provision of Internet services.
In addition, Registered Providers have a duty to co-operate in the execution of an official order for wiretapping. Registered Providers have to ensure that all information on such wiretapping and information provided by them for the purposes of wiretapping, such as subscriber information, remains confidential and is not disclosed to unauthorised persons.
(ii)	If the party to whom the request is made is required to allow the interception as requested by the law enforcement agencies, what is the penalty for non-compliance?
In the event of violation of the wiretapping regulations set out in the previous paragraph, the offender may be imposed with a fine not exceeding NLG 1 million. The amount of the fine will in any case be geared to the gravity and duration of the violation, as well as to the extent to which the offender can be deemed to be at fault. 
(f)	Would any data protection laws in The Netherlands apply to any data or other information flowing through the Pooling Point and, if so, how would such laws impact on the Pooling Point Developer?  Would the Pooling Point Developer be required to comply with such laws and, if so, how?
We have assumed in Section 1 that the PPDA will apply to ECI based on the assumption that it will have a "centre of economic activity" in The Netherlands (i.e. focusing on doing business in The Netherlands). We will make the same assumption for the Pooling Point Developer, although this entity is not incorporated in, nor has any branch or other form of presence in, The Netherlands.
The manner in which the Pooling Point Developer would be required to comply with the PPDA, depends on its role. If the Pooling Point Developer processes personal data for ECI or another entity, without directly being subject to their instructions and authority, the Pooling Point Developer would be considered a "data processor" under the PPDA. If this is not the case, the Pooling Point Developer would be a "data controller" itself. The difference between a "data controller" and a "data processor" is, that a data processor processes personal data on behalf of a data controller, whilst the data controller still remains responsible for complying with the PPDA.
The Telecommunications Act will also apply to such data. Organisations providing publicly available telecoms services are required to take appropriate measures to safeguard the security of their services.  The security measures must be appropriate to the security risk involved. 
If the Pooling Point Developer did determine in any way the nature of the processing of personal data, then that Pooling Point Developer would be a data controller under the PPDA.  Data controllers are obliged to:
· comply with certain data protection principles (such as: processing personal data fairly and lawfully, collect personal data for justified, explicit and legitimate purposes and based on a number of criteria, such as consent given by the data subject, performance under an agreement, or legitimate interests of the controller, unless the right of privacy of the data subject would prevail over this last criterion);
· observe data subject rights (such as right of access to its personal data, the right to be informed and the right to object against processing); 
· notify their processing of personal data to the Data Protection Authority (Registratiekamer);
· take suitable security measures to secure the personal data against loss or unlawful processing; and
· only transfer personal data to third parties if such a transfer is included in the controller's description of the purposes for processing personal data, and only transfer the personal data to countries outside the European Union that grant an adequate level of protection for processing such data (unless a criterion for transferring such data to such a country exists, such as consent, or performance under an agreement).
Note that the US is not considered to be a country granting an adequate level of protection, although negotiations are currently taking place to adopt the "Safe Harbour Principles"[footnoteRef:17]. [17:  See Section 1C(d)(ii) above. PLEASE CHECK CROSS REFERENCE] 

(g)	Would the Pooling Point Developer need to be incorporated in, or have a branch in, or otherwise be established or have a presence in The Netherlands order to establish and/or own and/or operate and/or administer the Pooling Point in The Netherlands?  If so, please specify that type of entity(ies) the Pooling Point Developer would be required to establish in The Netherlands.
From a telecommunications regulations perspective, the Pooling Point Developer does not need to have a representative entity in The Netherlands.
From a data protection point of view, if a company outside The Netherlands operates equipment in The Netherlands to process personal data, then it will be caught by the legislation (unless this equipment is truly used for transit of personal data) and will need to notify the Data Protection Authority as a data controller under the PPDA and nominate a representative (any legal person) in The Netherlands to be notified under the PPDA. If the Pooling point Developer is not a data controller, but merely a data processor, then it does not need to have a representative entity in The Netherlands.
(h)	In the event that the Pooling Point Developer did establish a type of entity(ies) in  The Netherlands (either voluntarily or pursuant to any requirement as you may mention in your answer to Section 3A(g)), in that regard would any of your answers to the questions set out in this Section 3A(a) to (f), inclusive, above change in any respect and, if so, how?
If the Pooling Point Developer established an entity in The Netherlands, this would not affect the answers given in Section 3A(a) to (f).
[bookmark: __RefHeading___Toc470080099]Section 3B:  Connection of a Telecommunications Network to the Pooling Point
ECI have advised that a Pooling Point would physically have connected to it various telecommunication networks, equipment, facilities or circuits (each a "Network"), each owned, leased or operated by various third parties (each such third party termed herein a "Network Operator").  ECI have asked that we make each of the following assumptions for the purposes of Section 3(B)(a) to (f):
· the Network Operator is neither incorporated in, nor has a branch or other establishment or presence in The Netherlands; 
· the Network Operator is incorporated in, or has a branch or other establishment in The Netherlands; and
· that the Pooling Point is located at a particular address in a city or town in The Netherlands.
(a)(i)	How would the connection of a Network to a Pooling Point in The Netherlands fall to be examined or categorised under the telecoms regulatory regime in The Netherlands?
The connection of a Network to a Pooling Point in The Netherlands may fall to be categorised in different ways depending on the service for which the connection is used.
· Interconnection: If a connection is established between public telecommunications networks which control access to end-users in The Netherlands, for the purpose of call termination, such connection would be categorised under the Dutch telecommunications regime as “interconnection”.
· Special Access: If a connection is established between public telecommunications networks for the purpose of call origination, such connection would be categorised under the Dutch telecommunications regime as “special access”.
· Leased Line: The connection could also be categorised under the Dutch telecommunications regime as “leased line”. The Telecommunications Act defines “leased line” as transparent transmission capacity between two network termination points of a telecommunications network, without routing functions being available to the users as part of the leased line provided.
(a)(ii)	What forms of telecommunications licences would be required, if any, and how would these be obtained, in respect of the connection of a Network by a Network Operator to a Pooling Point in The Netherlands and would these need to be obtained by either the Network Operator concerned and/or the Pooling Point Developer?
Please refer to the answer to Section 3B(a)(iii) below.
(a)(iii)	Which type of licence would be applicable, if any, e.g. individual licence, class licence or exemption?
No separate telecommunications licenses are required for the connection of a Network to a Pooling Point. Note that the remarks with respect to general telecommunications licenses made in Sections 1A(a)(ii) and 3A(a) to (b) apply to this situation and remain unchanged.

(b)	Which other elements of the telecoms regulatory regime in The Netherlands would effect the connection of a Network by a Network Operator to a Pooling Point in The Netherlands?
Please refer to the outline of the rights and obligations under the Dutch telecommunications regime set out in Section 1A(b), especially the rights and obligations regarding interconnection, special access and leased lines.
(c)(i)	If different licences are necessary for those who operate Networks as opposed to those who merely provide services over those Networks in The Netherlands, into which such category or categories would a Network Operator  and/or Pooling Point Developer fall in respect of the connection of a Network to a Pooling Point?
As mentioned in paragraphs (a)(ii) to (iii), no separate telecommunications licenses are required for the connection of a Network to a Pooling Point. Again, the remarks with respect to general telecommunications apply to this situation and remain unchanged.
(c)(ii)	Is the above position in Section 3B(c)(i) altered, and if so how, if the ownership of the Network and the operation of it are not done by one and the same entity?
As discussed in Section 3A(d)(iv), if more than one entity owns and operates the Network, and a license is required, such license needs to be obtained either by every individual entity involved in the ownership and operation of the Network or, if these individual entities have incorporated a jointly held entity, by such jointly held entity. 
(d) Would any other form of licences, permits, consents or other governmental approvals be required in The Netherlands in order for a Network Operator to establish and/or own and/or operate a Network in The Netherlands?  If so, please describe.
No other forms of licenses, permits, consents or other governmental approvals are required, other than those mentioned elsewhere in this report (for example, Section 1A(a)(ii)).  Those discussed solely in the context of the SMSA are, of course, not applicable here.
(e) Would any other form of licences, permits, consents or other governmental approvals be required in The Netherlands in order for a Network Operator to connect a Network owned or operated by it to a Pooling Point located in The Netherlands?  If so, please describe.
The mere connection of a Network to the Pooling Point will not qualify as the intermediation by the Network Operator in the conclusion of Transactions. If the Network Operator does not enter into Transactions itself (and consequently would also be a Local Counterparty in which case the position would be as described in Section 1A(d)(iii)) there appears to be no risk that the Network Operator itself will qualify as a securities intermediary or securities exchange triggering requirements under the SMSA. 
However, if the trading arrangements were to qualify as a securities exchange under the SMSA and if the location of the Pooling Point in The Netherlands were to bring such exchange within the territorial scope of the SMSA (see Sections 1A(f)(i) and (ii)), the Network Operator may, indirectly, fall within the scope of the STE's supervision. Although the Network Operator should not be considered as a participant of the exchange, (unless it also acts as a Local Counterparty), the possibility cannot be excluded that the Network Operator and the arrangements between the Network Operator and the Pooling Point Operator will be taken into account in the recognition/supervision of the securities exchange and the facilities that are a part thereof. This applies regardless whether the Network Operator is established in The Netherlands of has a branch or other establishment in The Netherlands, or not.
(f)	For each of the respective situations set out in questions (a) to (e) of this Section 3(B), would a Network Operator and/or a Pooling Point Developer be subject to the rules and regulations of any regulatory body in The Netherlands?  If so, please describe.
If the Pooling Point itself is located in The Netherlands, then the response given under Section 3B(e) will, mutatis mutandis, apply to both the Network Operator and the Pooling Point Developer, regardless of whether they are established in The Netherlands of have a branch or other establishment in The Netherlands, or not.
(g)	Would a Network Operator need to be incorporated in, form a branch in, or otherwise be established or have a presence in The Netherlands in order for a Network Operator to establish, own or operate a Network in The Netherlands or for it to connect a Network owned or operated by it to a Pooling Point located in The Netherlands?  If so, (i) please describe the type of entity concerned and (ii) please state whether any of your answers to the questions set out in paragraphs 3B(a) to (f), inclusive, would change, and if so, how, in the event that a Network Operator established such entity in The Netherlands.
There is no requirement for a Network Operator to be incorporated or otherwise located in The Netherlands in order to establish, own or operate a Network in The Netherlands or for it to connect a Network owned or operated by it to a Pooling Point located in The Netherlands.
The established of such an entity would not affect the responses given under Section 3B(e) and (f) above.
[bookmark: __RefHeading___Toc470080100]Section 3C:  Taxation
(a)	If your answer to Section 3A(g) above is no, nevertheless, would a Pooling Point Developer be deemed to have a branch or establishment in The Netherlands so as to bring such Pooling Point Developer within the scope of taxation in The Netherlands, by virtue of its establishment, ownership, operation or administration of a Pooling Point in The Netherlands?
If the Pooling Point is located in The Netherlands, the Pooling Point Developer operating the Pooling Point is likely to have a permanent establishment in The Netherlands for tax purposes. Accordingly, the profits attributable to this permanent establishment will be subject to Dutch corporate tax.
(b)	If a Pooling Point Developer is incorporated in, or has a branch or other establishment in The Netherlands, or is deemed to be incorporated in or to have a branch or other establishment in The Netherlands, would it be subject to any taxes, duties or levies in The Netherlands in respect of the interconnection facilities between Networks provided by the Pooling Point Developer through the Pooling Point?  You may assume that the Pooling Point Developer will charge fees to parties for the provision of such interconnection facilities. 
If the Pooling Point Developer is a Dutch tax resident or is a non-Dutch tax resident acting through a permanent establishment in The Netherlands to which the Pooling Point is attributable, he will be liable to Dutch corporate tax in respect of the net income earned with the interconnection facilities between Networks provided through the Pooling Point in The Netherlands.
For Dutch VAT purposes, the services provided by the Pooling Point Developer are taxable in the country of residence of the recipient of such services.  Accordingly, if the recipient is a Dutch tax resident or is a non-Dutch tax resident acting through a permanent establishment in The Netherlands, he is liable to Dutch VAT at the rate of 17.5 per cent (to be increased to 19 per cent as of 2001) in respect of the fee payable to the Pooling Point Developer. Depending on the recipient's Dutch VAT position, he may be able to claim a refund of this VAT charge.  Conversely, if the recipient is not a tax resident in The Netherlands and, furthermore, does not act through a permanent establishment in The Netherlands, he is not liable to Dutch VAT.
(c)	If a Pooling Point Developer is not incorporated in, and does not have a branch or other establishment in The Netherlands, nor is deemed to be incorporated in, or to have a branch or other establishment in The Netherlands, would it be subject to any taxes, duties or levies in The Netherlands payable in respect of the interconnection facilities between Networks  provided by the Pooling Point Developer through the Pooling Point? You may assume that the Pooling Point Developer will charge fees to parties for the provision of such interconnection facilities. 
If the Pooling Point Developer is not a Dutch tax resident and, furthermore, does not have a permanent establishment or representative in The Netherlands to which the Pooling Point is attributable, he will not be liable to Dutch corporate tax in respect of the net income earned with the interconnection facilities between Networks provided through the Pooling Point in The Netherlands.
For Dutch VAT purposes, the services provided by the Pooling Point Developer are taxable in the country of residence of the recipient of such services.  Accordingly, if the recipient is a Dutch tax resident or is a non-Dutch tax resident acting through a permanent establishment in The Netherlands, he is liable to Dutch VAT at the rate of 17.5 per cent (to be increased to 19 per cent as of 2001) in respect of the fee payable to the Pooling Point Developer. Depending on the recipient's Dutch VAT position, he may be able to claim a refund of this VAT charge.  Conversely, if the recipient is not a tax resident in The Netherlands and, furthermore, does not act through a permanent establishment in The Netherlands, he is not liable to Dutch VAT.
(d)	If the answer to Section 3B(g) above is no, nevertheless, would a Network Operator be deemed to have a branch or establishment in The Netherlands either by virtue of establishing, owning or operating a Network in The Netherlands or by virtue of connecting a Network to a Pooling Point in The Netherlands, so as to bring such Network Operator within the scope of taxation in The Netherlands?
For Dutch tax purposes, a non-Dutch tax resident Network Operator owning or operating a Network in The Netherlands is likely to have a permanent establishment in The Netherlands.  The income allocable to this permanent establishment will be subject to Dutch corporate tax.
If a non-Dutch tax resident Network Operator operates a Network outside The Netherlands, he will not be deemed to have a permanent establishment in The Netherlands merely by virtue of connecting that Network to a Pooling Point in The Netherlands.
(e)	If a Network Operator is incorporated in or has a branch or other establishment in The Netherlands, or is deemed to be incorporated in or to have a branch or other establishment in The Netherlands, would it be subject to any taxes, duties or levies payable in The Netherlands in respect of connection of a Network owned or operated by it to a Pooling Point in The Netherlands?
If the Network Operator is a Dutch tax resident or is a non-Dutch tax resident acting through a permanent establishment in The Netherlands to which the Network is attributable, he will be liable to Dutch corporate tax in respect of the fee received (minus related expenses) for connecting the Network to a Pooling Point in The Netherlands. 
For Dutch VAT purposes, connecting a Network to a Pooling Point is a service that is taxable in the country of residence of the recipient of such service.  Accordingly, if the recipient is a Dutch tax resident or is a non-Dutch tax resident acting through a permanent establishment in The Netherlands, he is liable to Dutch VAT at the rate of 17.5 per cent (to be increased to 19 per cent as of 2001) in respect of the fee payable to the Pooling Point Developer. Depending on the recipient's Dutch VAT position, he may be able to claim a refund of this VAT charge.  Conversely, if the recipient is not a Dutch tax resident and, furthermore, does not act through a permanent establishment in The Netherlands, he is not liable to Dutch VAT.
(f)	If a Network Operator is not incorporated in, and does not have a branch or other establishment in The Netherlands, nor is deemed to be incorporated in, or to have a branch or other establishment in The Netherlands, would it be subject to any taxes, duties or levies payable in The Netherlands in respect of the connection of a Network owned or operated by it to a Pooling Point in The Netherlands?
If a Network operator is not a Dutch tax resident and, furthermore, does not have a permanent establishment in The Netherlands, he will not be liable to Dutch corporate tax by virtue of connecting a Network to a Pooling Point in The Netherlands.
For Dutch VAT purposes, connecting a Network to a Pooling Point constitutes a service that is taxable in the country of residence of the recipient of such service.  Accordingly, if the recipient is a Dutch tax resident or is a non-Dutch tax resident acting through a permanent establishment in The Netherlands, he is liable to Dutch VAT at the rate of 17.5 per cent (to be increased to 19 per cent as of 2001) in respect of the fee payable to the Pooling Point Developer. Depending on the recipient's Dutch VAT position, he may be able to claim a refund of this VAT charge.  Conversely, if the recipient is not a Dutch tax resident and, furthermore, does not act through a permanent establishment in The Netherlands, he is not liable to Dutch VAT.

[bookmark: __RefHeading___Toc470080101]SECTION 4 - TRANSACTIONS OVER A SEGMENT BETWEEN POOLING POINTS, EITHER OR BOTH OF WHICH MAY BE LOCATED IN the NETHERLANDS
ECI has asked us to assume for the purposes of this section that the Segment which is the subject of a Transaction is between either:
1. a Pooling Point located outside of The Netherlands (e.g. in New York City) and a Pooling Point located in The Netherlands (e.g. Amsterdam); or
(h) Pooling Points, each of which is located in The Netherlands (e.g. one is in Amsterdam, the other is in The Hague); and
(i) that one of two scenarios exists:
0. in the first instance, that neither of the Buyer and Seller in respect of such Transaction is incorporated in, or has a branch or other establishment in The Netherlands, nor is deemed to have a branch or other establishment or presence in The Netherlands; and
(i) secondly, that either or both of the Buyer and Seller in respect of such Transaction is incorporated in, or has a branch or other establishment in The Netherlands.
Please note that in this Section 4 we only deal with those questions the response of which is affected by the introduction of any of the permutations described in Section 4.
(a)	In respect of the various permutations set out in paragraph (a) and (b) and (c)(i) and (c)(ii) of this Section 4, respectively, would your answers to any of the questions set out in Section 1 and 2 of this memorandum change in any respect and, if so, how? Please describe.
· Permutations (a) and (b):  No.
· Permutation (c)(i): The license requirement under the SMSA for securities intermediaries offering their services in or from The Netherlands will not be triggered as long as neither the buyer nor the seller (i.e. all parties) under a Transaction are established or located in The Netherlands. If neither ECI not the Local Counterparties are required to be licensed under the SMSA, then the rules applicable to licensed or exempt securities intermediaries promulgated pursuant to the SMSA will no longer apply. Therefore, permutation (c)(i) would affect the response to the following questions in Section 1: Section 1A(d)(i), (ii) and (iii), Section 1A(e)(i) and (ii), Section 1C(b)(ii) and (iii) and Section 1I(a). 
Furthermore, if neither the Buyer nor the Seller are established or located in The Netherlands, Section 1B(a) and 1G(a) and (b) CONFIRM REFERENCES become irrelevant. Please note that we have assumed that under this Permutation (c)(i), ECI will not only not enter into Transactions with Local Counterparties established in The Netherlands, but will also not undertake any marketing/solicitation in The Netherlands' market (and that the website, if any, will not be considered to be directed at the Netherland's market pursuant to the guidelines promulgated by the STE in this respect). 
It should be noted here that if the trading arrangements were to qualify as a securities exchange under the SMSA and if they were to fall within the territorial scope of the SMSA (see Section 1A(f)(i) and (ii)), the parties to the Transaction could nevertheless, as participant to a recognised/supervised securities exchange (or in the case of ECI possibly as market maker) fall, indireclty, within the scope of the STE's supervision, regardless of the fact that neither of the parties are established or located in The Netherlands. 
· Permutation (III)(b): No.
· Note on Competition Law:  Dutch competition rules apply to arrangements which have as their object or effect the prevention, restriction or distortion of competition in the Dutch market or a part thereof. Therefore, the economic effect in a specific situation rather than formal criteria such as the country of incorporation would have to be considered.
· Note on Privacy Law:  As stated above, the criterion for applicability of the PPDA is whether or not a data controller is located in The Netherlands. "Located" is interpreted as having a centre of economic activity in The Netherlands. In our answer to the previous questions, we have assumed that the PPDA will apply to both ECI and the Pooling Point Developer. If Pooling Points are located in The Netherlands, the Pooling Point Developer would be subject to the PPDA, since these are economic activities located in The Netherlands. Note that certain restrictions exist with respect to the transfer of personal data to countries outside the European Union that do not grant an adequate level of protection (the United States is considered to be such a country, although this does not mean that no transfer of personal data between the European Union and the United States is possible[footnoteRef:18]). [18:  See Section 1C(d)(ii) above PLEASE CONFIRM CROSS REFERENCES] 

The question whether ECI would be subject to the PPDA still depends on how a "centre of economic activity located in The Netherlands" should be interpreted.
(b)	Does the telecoms licensing regime in The Netherlands distinguish, in any respect, between domestic operations and operations involving other territories and, if so, how?
In order to ensure that the end-users connected to public telecommunications networks or services in The Netherlands can communicate with end-users of international networks and services, the Telecommunications Act obliges the providers of public telecommunications networks or services in The Netherlands, who control the access to endusers to provide for the interconnection of their networks and services with the relevant international networks. Note that the providers of public telecommunications networks or services outside The Netherlands do not require a license under the Telecommunications Act. 

Clifford Chance
21 December 1999


ANNEX 
The Survey Questionnaire
ENRON COMMUNICATIONS, INC.
SURVEY OF THE LAWS OF THE NETHERLANDS REGARDING TRADING OF BANDWIDTH AND ESTABLISHMENT OF BANDWIDTH POOLING POINTS
Enron Communications, Inc. (“ECI”) requests you to provide them with an estimate of your fees and charges and basis therefor that would be incurred in providing them with answers responding to the questions set forth below.
Glossary of terms used in this Memorandum
In this questionnaire, the following words bear the following meanings: 
“Bandwidth” means the capacity, measured in Mbps (million bits per second), of an electronically continuous path (e.g., by way of fiber optic or other forms of circuits) over a Segment, which path is designed for the electrical transfer of a signal, message or other form of data from and between such locations without loss of information content due to attenuation, distortion or noise.
“Pooling Point” means a type of telecommunications equipment (and all hardware and software ancillary thereto) either owned and/or operated and/or administered by an entity or entities (which collectively, for ease of reference in this Memorandum, is termed a “Pooling Point Developer”), which provides for the interconnection between various telecommunications networks, equipment, facilities or circuits (which themselves are owned, leased or operated independently of the Pooling Point) and which also provides, inter alia, for the routing of data and of other information in electronic form between such tele-communications networks, equipment, facilities or circuits.
“Segment” means the electronically continuous path between two geographical reference points (e.g., between two specific addresses one in e.g., New York City and are in London, respectively).
Background to ECI and to this Memorandum
We would draw to your attention the paper copy and the CD-Rom version of Enron's "Market Starter Kit "enclosed with this questionnaire which sets out important background information as to the market in Bandwidth which ECI is wishing to create.
ECI, a wholly-owned subsidiary  of Enron Corp., is a company incorporated in the State of Oregon in the United States of America, with its headquarters in Portland, Oregon.  Please note that it may, in due course, also have Bandwidth trading personnel located in Houston, Texas and in London, England. 
ECI wishes to take your advice concerning transactions into which it wishes to enter for the purchase or sale of Bandwidth respectively from or to entities which have a presence in The Netherlands (see Sections 1, 2 and 4 of this Memorandum below); it also wishes to take your advice concerning the establishment of a physical Bandwidth Pooling Point(s) in The Netherlands (see Section 3 of this questionnaire below).  The matters dealt with in all of Sections 1 to 4, inclusive, in this questionnaire are collectively referred to as the "Proposal".  The questions which ECI require you to address in respect of these various scenarios are set forth in the respective Sections 1, 2, 3 and 4 below.
Objective of this questionnaire
To obtain advice on:
· The telecommunications (“telecoms”) regulatory regime in The Netherlands so far as relevant to the implementation of the Proposal in The Netherlands;
· The possible impact of competition law in The Netherlands generally on relevant aspects of the Proposal;
· Other legal/regulatory provisions of which local counsel is aware which may impinge on the implementation of the Proposal (N.B. not financial/securities law regulatory aspects except in so far as the trading of Bandwidth may be regarded as constituting the operation of a financial market or exchange which is subject to financial market supervision, and where such supervision may impinge upon the implementation of the Proposal in The Netherlands).

SECTION 1. - BANDWIDTH TRADING TRANSACTIONS
Introduction and explanation of a Bandwidth trading transaction
ECI is intending to enter, as principal, into transactions with third parties in The Netherlands (each a “Local Counterparty”) whereby ECI would either:
(a)	buy from the Local Counterparty an amount or amounts of Bandwidth over a Segment for a particular duration of time for physical delivery by the Local Counterparty to ECI in return for monetary consideration payable by ECI to the Local Counterparty; or
(b)	sell to the Local Counterparty an amount or amounts of Bandwidth over a Segment for a particular duration of time for physical delivery by ECI to the Local Counterparty in return for monetary consideration payable by the Local Counterparty to ECI.
Each type of transaction referred to in (a) and (b) above is herein referred to as “Transactions”.  
In addition, it is intended that each Transaction would be entered into by means of a telephone call (or by way of exchange of electronic messages, e.g., via the internet) between the Local Counterparty and an ECI trader based, probably, in Houston, Texas, such call (or the exchange of electronic messages) being initiated either by a representative of the Local Counterparty or by the ECI trader.  The parties intend and desire that each Transaction would be contractually binding from the moment agreed to in the telephone call (or upon the exchange of the electronic messages).  
Documenting the Transactions
Each Transaction would be documented in one or other of the following ways:
(1)	before ECI and a Local Counterparty enters into any Transaction, both ECI and the Local Counterparty shall have entered into a Master Agreement substantially in the format of the draft copy thereof attached to this Memorandum as Annex A (the “Master Agreement”) which will govern all the Transactions and each time a Transaction is entered into orally over the telephone (or by exchange of electronic messages) pursuant to that Master Agreement, each such Transaction shall be confirmed in writing (and in the manner set out in Section 1.3 of the Master Agreement) sent by ECI to the Local Counterparty substantially in the form of the confirmation which is annexed to the Master Agreement as Exhibit A; or
(2)	where ECI and a Local Counterparty have not already entered into a Master Agreement, after ECI and a Local Counterparty has entered into a Transaction orally over the telephone (or by exchange of electronic messages), ECI will send to the Local Counterparty a confirmation to which will be attached General Terms and Conditions substantially in the form of the draft attached to this Memorandum as Annex B (“GTCs”) with a view to such GTCs governing the Transaction.  In this scenario, you may assume that the Local Counterparty, prior to entering into any Transactions with ECI,  has already seen and agreed to the GTCs. 
Assumptions 
You should assume for these purposes that: 
	(I)	each Local Counterparty is either incorporated, or has a branch or other			presence, in The Netherlands;
(II)	ECI is not incorporated in The Netherlands and does not have a branch or other presence in The Netherlands;
(III)	either or both of ECI or a Local Counterparty may or may not be owners or operators of any telecommunications networks, equipment, facilities or circuits located in The Netherlands or elsewhere;
(IV)	occasionally representatives of ECI may visit potential or actual Local Counterparties in The Netherlands with a view to marketing the concept of the Transactions to such Local Counterparties and with a view to soliciting such Local Counterparties to enter into the Transactions;
(V)	the Transactions are in respect of a Segment which is between specific addresses each of which is located outside of The Netherlands, for example between specific addresses in each of London and New York City; and
(VI)	the Local Counterparties may be corporations or partnerships, utilities, municipalities, government-owned entities or financial institutions, but they will not be individuals.
Please note that the Local Counterparties may or may not be providers of telecommunications services or owners of telecommunications facilities as ECI wishes to determine whether entities other than telecommunications entities can trade Bandwidth.
Questions
A.	 Licensing and Organization
(a)	(i)	How would the Transactions fall to be examined or categorized under the 
telecoms regulatory regime in The Netherlands and what would be the impact of such categorization?
(ii)	What forms of telecommunications licences would be required, if any, by either or both of ECI and Local Counterparty in respect of the Transactions and how would these be obtained?
(iii)	Which type of licence would the Transactions operate under e.g. individual licence, class licence or exemption?
(b)	Which other elements of the telecoms regulatory regime in The Netherlands would effect the Transactions between ECI and the Local Counterparty.  For example, are there provisions relating to the publication of prices, limitation on prices, access control (third party access), interconnection/interoperability or technical interfacing which would affect the Transactions?
(c)	(i)	Are different licences necessary in The Netherlands for those who operate 
networks as opposed to those who merely provide services over those networks and which category(ies) would ECI, on the one hand, and the Local Counterparties, on the other hand, as parties to the Transactions fall into?
(ii)	Does the status of the parties to the Transaction affect the terms of trade between them as a result of the telecoms regulatory regime in The Netherlands?
(iii)	Is either of the above two positions (Section 1A.(c)(i) and (c)(ii)) altered if the ownership of the facility and the operation of it are not done by one and the same entity?
(d)       (i) 	To the extent not already covered by the questions in Section 1A. paragraphs(a) to (c) above, are any other licences, permits, consents or other governmental approvals required in The Netherlands (and, if so, by whom) in order for ECI to enter into the Transactions with the Local Counterparties? 
(ii)	To the extent not already covered by the questions in Section 1A. paragraphs (a) to (c) above, would ECI (or any of its personnel) need to be licensed (1) to visit The Netherlands to market Transactions to Local Counterparties and/or (2) for ECI to buy or sell Bandwidth from or to Local Counterparties, under local law in The Netherlands?  
(iii)	To the extent not already covered by the questions in Section 1A. Paragraphs (a) to (c) above, would Local Counterparty (or any of its personnel) need to be licensed in The Netherlands to buy or sell Bandwidth from or to ECI and/or other counterparties?
If so, briefly describe the procedure and approximately how long it would take to obtain any such licenses, permits, consents or approvals.  
(e)	(i)	To the extent not already covered by the questions in Section 1A., 
paragraphs (a) to (c) above, under local law in The Netherlands, would ECI, or the Local Counterparty, be under any obligation to provide periodic reports or information to any regulatory or governmental or other body if they engaged in the Transactions, or a Local Counterparty?  
(ii)	To the extent not already covered by the questions in Section 1A., paragraphs (a) to (c) above, would ECI or the Local Counterparty be subject to any form of governmental regulation in The Netherlands in respect of Transactions between them and, if so, what?
(f)	(i)	Would the trading of Bandwidth by way of the Transactions be construed 
as a financial or securities market or exchange in The Netherlands and, if so, why?
(ii)	If it would be so construed, which market supervisory body, if any,  in The Netherlands would regulate the Bandwidth market and which rules would apply?
B.	Capacity and Authority
(a)	Under local law in The Netherlands, do any entities as Local Counterparties, for example (but not limited to) municipalities or utilities, have any legal restrictions placed on their ability to enter into the Transactions?  If so, please briefly describe.
(b)	Is it necessary that the organisational documents of the Local Counterparty empower it to enter into the Transactions and/or the governing Master Agreement or GTCs?
(c)	Will any additional corporate action be necessary or advisable in order for ECI to be  assured that the Local Counterparty has due capacity and that the person entering into a Transaction (or executing the Master Agreement and a Confirmation or the Confirmation incorporating the GTCs) on behalf of the Local Counterparty has proper authority?
(d)	(i)	Pursuant to the requirements of local law in The Netherlands, would ECI 
need to enter into the Transactions with Local Counterparties through an ECI-affiliated entity that is incorporated or otherwise organised in, or through a branch in, The Netherlands? 
(ii)	If it would be so required under local law in The Netherlands, please specify what type of entity ECI would be required to establish in The Netherlands.  
(i) If ECI established such an entity in The Netherlands to enter into the Transactions with Local Counterparties, would your answers to any of the questions set out in Section 1A of this Memorandum change in any respect and, if so, how?  Are there any limitations on foreign ownership of such an entity? 

C.	General Contractual Terms and Formalities
Questions
(a)	Under the laws of certain jurisdictions, “economic re-opener” for certain contracts or Transactions may be permitted.  This may be implied by law (and therefore not required to be set forth in the contractual terms relating to a Transaction, such as the Master Agreement or GTCs or their attendant Confirmations), and in some instances may provide that the parties are required to negotiate in good faith regarding an amendment to the contractual terms of a Transaction when economic circumstances have drastically changed since the Transaction became contractually binding.  The purpose of such negotiations would be to agree an amendment to the contractual terms of the Transaction in order to place the parties back in substantially the same economic position for which they initially bargained.
	Accordingly: 
(i)	Does local law in The Netherlands contemplate some form of an economic re-opener?  If so, please briefly describe.
(ii)	Bearing in mind that substantially all of ECI’s in-house lawyers are qualified in U.S. or English law, are you aware of any other provisions of local law in The Netherlands that, in your experience, are ones which would not be anticipated by a U.S. or English lawyer and which may be relevant to the Transactions with Local Counterparties in The Netherlands?
(b)	(i)	Is it a correct statement of local law in The Netherlands to say that, under 
that law, both ECI and Local Counterparty will have legally binding obligations in respect of a Transaction once that Transaction has been agreed in a telephone conversation or by exchange of electronic messages (note that the relevant written Confirmation of the Transaction will only be signed sometime after that telephone conversation or exchange of electronic messages and, in a few cases, may never be signed owing, for example, to failure of the Local Counterparty to countersign it)?  If not, please explain.
(ii)	In respect of Transactions entered into by way of exchange of electronic messages, do any special laws or regulations exist in The Netherlands which would prevent or in any way impact upon marketing or trading of any of the Transactions through the internet?
(iii)	If the answer to Section 1(C)(b)(ii) is "yes", please indicate whether the impact of any relevant laws or regulations will differ depending upon whether (1) the relevant internet site is maintained in or elsewhere; or (2) the party effecting the marketing/trading through the internet is locally licensed or benefits from any form of exemption to carry out the relevant business.
(iv)	Please confirm that by marketing to or trading with Local Counterparties via the internet, local relevant regulatory bodies/local laws or regulations will not consider the party maintaining the relevant website to have established a physical establishment/branch in your jurisdiction.
(c)	ECI’s practice is to record the telephone lines of its traders.  Does that give rise to any issues under local law in The Netherlands?  
(d)     (i)	Would any data protection laws in The Netherlands apply to the Transactions where ECI or the Local Counterparty have data about each other or their customers; or

(ii)    Would either ECI or the Local Counterparty have responsibility in The Netherlands for the protection of the data which passes through a telecommunications network, equipment, facilities or circuits as a result of a Transaction.
(e)	Does the law of The Netherlands prescribe any implied terms or conditions that would impact a Transaction?  If so, please outline only the key terms or conditions.
(f)	(i)	Would it be necessary to register, or make notification of, any Transaction 
entered into with a Local Counterparty (or the Master Agreement or GTCs to which it would be subject) with/to any governmental or other authority or regulatory body in The Netherlands?  
(ii)	If it would be necessary, whose duty would this be, i.e., the buyer’s or the seller’s under a Transaction?  
(iii)	What would be the consequences of so failing to register or make notification of the Transaction (e.g., would the Transaction be void or voidable or would it have some other consequence)?
(g)	If suit were brought in The Netherlands to enforce the terms of the Master Agreement or GTCs relating to a Transaction and the Court in The Netherlands applied Dutch law (either because the court did not enforce the choice of foreign law – as to which see Section 1 D below - or because the parties elected for Dutch law in place of foreign law to govern the Transaction), what are the requirements for contract formation under local law, e.g., offer, acceptance, in writing, witnessed, notarised, under seal, document stamps?
D.	Jurisdiction and Enforcement
Assumptions
Assuming:
(I) 	disputes relating to Transactions between ECI and a Local Counterparty 	were referred to either:
1. arbitration governed by the U.S. Federal Arbitration Act (“FAA”) and conducted in accordance with the American Arbitration Association Commercial Arbitration Rules (“AAA”) in New York City; or,  alternatively, 
(k) international arbitration under the Rules of the International Chamber of Commerce (“ICC Rules”) or of the London Chamber of International Arbitration (“LCIA”), in either case in London; and
(II)	the governing law of the Master Agreement or GTCs would be New York law but that in certain cases (e.g., where the stipulated dispute resolution forum was changed to that referred to in Section 1D(I)(b) above) then the governing law may be the laws of England; and
(III)	in all cases, however, that either form of arbitration under Section 1D(I) above will be conducted in the English language; then
please would you answer the following questions.  
Questions
(a)	Would any Local Counterparty (public or private) be granted immunity from suit, 	attachment of assets or execution of judgements, either in the form of sovereign 	immunity or otherwise?
(b)	Please confirm that the agreement of a Local Counterparty to submit to the substantive law of the State of New York or the Laws of England and further to submit to either:
(i) 	AAA arbitration under the FAA to be held in New York City; or 
(ii) 	arbitration under either the ICC or LCIA Rules to be held in London, 
would be legally valid, binding and enforceable under the laws of The Netherlands. 
(c)	(i)	Would a Court in The Netherlands enforce a judgment rendered by either 
(1) arbitrators in New York governed by the FAA and pursuant to the AAA Rules or (2) arbitrators in London pursuant to either the ICC or LCIA Rules?  
(ii)	Is there any possibility of the national or local courts of The Netherlands challenging or otherwise intervening in relation to any award made by any such arbitral tribunal?  
(iii)	Would a party have any right to appeal to the courts in The Netherlands in respect of an award made by either such body, or could it challenge the validity of the award? 
(d)	If an award of arbitrators pursuant to either form and location of arbitration as referred to in Section 1D(I) above is enforceable in the courts of The Netherlands, would ECI experience any significant delays in such courts in seeking enforcement of such award?
E.	Events of Default, Insolvency and Early Termination
(a)	Assuming that no Bankruptcy Proceeding (as such term is defined in the Master Agreement / GTCs) or similar event occurred to a Local Counterparty, if Dutch law were the governing law of a Transaction(s) (rather than New York or English Law) with that Local Counterparty, would a court in The Netherlands enforce the Early Termination provisions of Section [6] of the Master Agreement or GTCs (including, but not limited to, the set-off provisions thereof) against a Local Counterparty?
(b)	If the Master Agreement / GTCs (and their underlying Transactions) could be so terminated, would a court in The Netherlands, applying Dutch law, give effect to the Early Termination Payment provisions of the Master Agreement / GTCs, without requiring some additional act or condition (e.g. judicial approval or a statement before a notary in order to effect a set-off)?
(c)	Would a court in The Netherlands, applying Dutch law, enforce the said Early Termination and Early Termination Payment provisions of the Master Agreement / GTCs (including, but not limited to, the set-off provisions thereof) against a Local Counterparty after a Bankruptcy Proceeding has occurred to that Local Counterparty?  You may assume that ECI was not able to (or was able, but failed to) early terminate the Master Agreement / GTCs (and hence the underlying Transactions) before the Bankruptcy Proceeding.
(d)	To the extent that ECI could not early terminate the Master Agreement/GTCs (and hence the underlying Transactions) on the basis of a Bankruptcy Proceeding or similar event occurring to the Local Counterparty, if at the time of the Bankruptcy Proceeding occurring there were two Transactions between ECI and that Local Counterparty under either a Master Agreement or subject to the GTCs, one such Transaction having a balance in favour of ECI and the other Transaction having a balance in favour of Local Counterparty, would the representative of the estate of the Local Counterparty be able selectively to choose to continue the Transaction favourable to the Local Counterparty and terminate the other Transaction (i.e., is “cherry-picking” permitted)?
(e)	On the assumption that the Local Counterparty entering into Transactions with ECI was either:
(I) incorporated in The Netherlands but had a branch or other form of 
presence 	outside of The Netherlands in another jurisdiction; or 
(II)	was incorporated outside of The Netherlands but had a branch or other form of presence in The Netherlands, 
and the Local Counterparty became subject to a Bankruptcy Proceeding, then, in either case (I) or (II), and in the event that an insolvency official was appointed both to the Local Counterparty in The Netherlands and to its presence in the jurisdiction outside of The Netherlands:
(i)	Would your answers to any of Section 1E(c) to (d), inclusive, above change in any manner?
(ii)	Does The Netherlands have any bankruptcy treaties with any other countries and what is the effect of  such treaties?
(iii)	Would the insolvency of the Local Counterparty in The Netherlands proceed without deference to, or being impacted in any manner by, any insolvency proceedings in any jurisdiction outside of The Netherlands where the Local Counterparty also had a presence?
F.	Liquidated Damages provisions
If suit were brought in The Netherlands by ECI to enforce the Liquidated Damages provisions of Section 3.5 of the Master Agreement / GTCs against the Local Counterparty, and the court in The Netherlands applied the laws of The Netherlands (either because the court did not enforce the choice of foreign law or because the parties elected for the laws of The Netherlands to govern the Transactions) would those Liquidated Damages provisions be enforceable in all respects against the Local Counterparty?  Or would the court in The Netherlands view such provisions as being unenforceable for being, for example, a penalty? 
G.	Foreign Exchange Controls and Usury
(a)	Transactions may require that payments be made in non-local currencies (e.g. United States Dollars) and delivered into The Netherlands or a foreign jurisdiction.  To what extent are central bank approval or other foreign exchange controls in The Netherlands applicable to payments made by either ECI or Local Counterparty to the other in respect of the Transactions?
(b)	(i)	Are there any usury laws in The Netherlands which may apply to the 
Transactions and, to the extent that usury laws apply, what are the rate restrictions?  
(ii)	Are there any available exemptions?  
(iii)	If no exemptions exist, what are the consequences as to enforceability and penalties?
H.	Taxation
In respect of a Transaction, are there any taxes, duties or levies in The Netherlands which would be imposed upon, and payable by, either the buyer or the seller under such Transaction (e.g., any sales or transactional taxes)?  Please answer this question from the alternative perspectives that either or both of ECI and the Local Counterparty is either (a) not incorporated in, nor has a branch or establishment in The Netherlands or (b) is incorporated in, or has a branch or establishment in The Netherlands.
I.	Miscellaneous
(a)	Are there any restrictions under local law in The Netherlands that would apply to ECI’s marketing or solicitation efforts with respect to these Transactions?  If so, briefly describe.
(b)	Would any consumer protection laws apply to the Transactions even though ECI will not be dealing with private individuals in The Netherlands?
(c)	Are there any other legal or regulatory issues under laws or regulations in The Netherlands relating to the Transactions and / or the Master Agreement and / or the GTCs of which ECI should be made aware?

SECTION 2. - TRADING BANDWIDTH WITHOUT ACTUAL PHYSICAL DELIVERY
Introduction and explanation of closing-out Transactions before they go to physical delivery 
Note:	The rationale for this Section 2 of this Memorandum is to elucidate whether the closing-out of Transactions between ECI and Local Counterparties before delivery, with, simply, financial settlement between those parties, would make such Transactions subject to any form of financial services regulation in The Netherlands.
Paragraphs A to I, inclusive, of Section 1 above deal with the situation where, in a Transaction, a seller of Bandwidth (e.g. either ECI or the Local Counterparty) sells Bandwidth to a buyer (e.g., either the Local Counterparty or ECI) for ultimate physical delivery of such Bandwidth by that seller to that buyer.  It may also be the case however that that Transaction may not go to actual physical delivery as between ECI and the Local Counterparty but could be closed-out as between ECI and the Local Counterparty (with financial settlement only of amounts due between the parties) prior to the actual delivery date such that neither ECI nor Local Counterparty themselves have to make, or take, physical delivery of the Bandwidth originally contracted to be purchased and sold. Typically, this would be the case in any of the following scenarios:
(a)	ECI contracts to buy Bandwidth from an entity (such entity termed herein “A”) with the intention, at the time of contracting, of taking physical delivery of the Bandwidth from A on its proposed delivery date. Before ECI is due to take physical delivery of such Bandwidth from A, ECI contracts to sell the Bandwidth which it has agreed to purchase from A to a Local Counterparty, the intention being, at that time, for ECI to make physical delivery of that Bandwidth to that Local Counterparty.  At some stage before the Local Counterparty is due to take physical delivery of that Bandwidth from ECI, however, the Local Counterparty contracts to sell that Bandwidth to another entity (such other entity termed herein “B”), with the intention, at that time, of making physical delivery to B on the proposed delivery date.  On the delivery date, A physically delivers the Bandwidth directly to B – there is no physical delivery of Bandwidth, however, taken or made by either ECI or Local Counterparty.  ECI pays A for the Bandwidth which it contracted to purchase from A; Local Counterparty pays ECI for the Bandwidth which it contracted to purchase from ECI; B pays Local Counterparty for the Bandwidth which it contracted to purchase from the Local Counterparty.  Accordingly, there is only a financial settlement made in respect of the Transaction as between ECI and Local Counterparty.
(b)	The same series of Transactions as detailed in example (a) are entered into but wherever in that paragraph there is a reference to “ECI” read, in substitution thereof, “Local Counterparty”; and wherever there is a reference in that paragraph to “Local Counterparty” read, in substitution thereof, “ECI”.
(c)	ECI contracts to sell Bandwidth (which it has not yet purchased) to a Local Counterparty, with the intention, at the time of contracting, of making physical delivery of that Bandwidth, on the delivery date, to the Local Counterparty.  At some stage before physical delivery of that Bandwidth is due to occur, ECI contracts to buy equivalent Bandwidth from an entity (termed herein “A”) for intended physical delivery to the Local Counterparty to fulfil ECI’s commitments under its contract with the Local Counterparty. Before physical delivery of such Bandwidth is due to be made by ECI to the Local Counterparty, however, the Local Counterparty contracts to sell equivalent  Bandwidth to another entity (termed herein “B”) for intended physical delivery to B. On the due date for physical delivery of the Bandwidth, A delivers  Bandwidth directly to B – there is no physical delivery of Bandwidth, however, taken or made by either ECI or Local Counterparty.  Payment occurs amongst all the parties as in example (a) above.  Accordingly, there is only a financial settlement made in respect of the Transaction as between ECI and the Local Counterparty.
(d)	The same series of Transactions as detailed in example (c) above are entered into but wherever in that paragraph there is a reference to “ECI” read, in substitution thereof, “Local Counterparty”; and wherever there is a reference in that paragraph to “Local Counterparty” read, in substitution thereof, “ECI”.
The types of Transactions referenced above in this Section 2 between ECI and the Local Counterparty will be agreed to and documented in the same manner in all respects as stated in the introductory paragraphs of this Memorandum.  In addition, if ECI representatives visit Local Counterparties in The Netherlands to advertise or market Bandwidth Transactions to them, such representatives may refer to this ability to close-out such Transactions as between ECI and Local Counterparty, and simply to make financial settlement of such Transactions as between themselves, as mentioned, rather than for ECI or Local Counterparty actually themselves to make / take physical delivery of the Bandwidth.
Questions
In respect of such ability to close-out Transactions before physical delivery, with the parties merely making financial settlement of balances payable between them, would any of your answers change to the questions raised in paragraphs A to I, inclusive, above of Section 1 (when answering this question please pay particular, but not exclusive, attention to the questions raised in Section 1A)?

SECTION 3. – ESTABLISHMENT OF POOLING POINTS AND CONNECTION OF TELECOMMUNICATIONS NETWORKS TO POOLING POINTS
A. Establishment of Pooling Point in The Netherlands by a Pooling Point 
Operator.
Introduction
It is envisaged that at same stage a Pooling Point may be established at a specific location in The Netherlands (i.e., in a building at a specific address in Amsterdam).  Such Pooling Point would be owned and / or operated and / or administered by an entity which is termed herein a Pooling Point Developer.  Please note that the Pooling Point Developer may be a corporation(s) or partnership(s) but it/they would be a private entity(ies) rather than being a governmental or municipal entity(ies). 
Assumption
Assume when answering questions (a) to (d), inclusive, in this Section 3(A), that the Pooling Point Developer would not be incorporated in, nor have any branch or other form of presence in, The Netherlands.
Questions
(a)	How would the establishment, ownership, operation or administration, of a Pooling Point fall to be examined and categorized under the telecoms regulatory regime in The Netherlands?
(b)	Would any licences, permits, consents or other governmental or regulatory approvals (for example, in the form of telecommunications) licences be required to be obtained in The Netherlands in order for the Pooling Point Developer to establish and/or own and/or operate and/or administer a Pooling Point in The Netherlands?  If so, please describe:
(i)	which licences, permits, consents or other approvals are required, if any, and from whom they are required to be obtained for each of (a) the Pooling Point itself and (b) the Pooling Point Developer?; and
(ii)	if licences or permits would be required, which types of licences or permits would be applicable e.g., an individual licence, class licence or exemptions? and
(iii)	briefly describe the procedure and approximately how long it would take for the Pooling Point Developer to obtain any such licences, consents or approvals.
(c)	Which other elements of the telecoms regulatory regime in The Netherlands would effect the establishment, ownership, operation or administration of a Pooling Point in The Netherlands?  For example, are there provisions relating to the publication of prices, limitation on prices, access control (third party access), interconnection/interoperability or technical interfacing which would affect or apply to the establishment, ownership, operation or administration of a Pooling Point in The Netherlands?
(d)	Would the Pooling Point Developer be subject to the rules and regulations of any regulatory body in The Netherlands in respect of the establishment and /or ownership and/or operation and / or administration of the Pooling Point?  If so, please:
(i)	identify and describe the nature of the regulatory body concerned; 
(ii)	briefly describe the structure and composition of the regulatory body, including its powers and duties as they would relate to the ownership and / or establishment and / or operation and / or administration of the Pooling Point and/or the Pooling Point Developer; and 
(iii)	briefly describe the obligations of the Pooling Point Developer to such regulatory body (including, but not limited to, any obligation there may be upon the Pooling Point Developer to provide periodic reports or other information to such body relating to the Pooling Point Developer and/or the Pooling Point); and
(iv)	would your answers to any of the questions contained in Section 3A(a), (b), (c) or (d) change in any manner if the ownership, operation and administration of the Pooling Point are not done by one and the same entity.
(e)	A switching facility such as a Pooling Point is a highly attractive and effective interception point for law enforcement agencies wishing to ‘tap’ into calls (wiretapping).
	(i)	If a law enforcement agency in The Netherlands was to make a properly constituted request to intercept telecoms traffic at a Pooling Point, would the Pooling Point Developer be required under the laws of The Netherlands to comply with such request?
(ii)	If the party to whom the request is made is required to allow the interception as requested by the law enforcement agencies, what is the penalty for non-compliance?
(f)	Would any data protection laws apply to any data or other information flowing through the Pooling Point and, if so, how would such laws impact on the Pooling Point Developer?  Would the Pooling Point Developer be required to comply with such laws and, if so, how?
(g)	Would the Pooling Point Developer need to be incorporated in, or have a branch in, or otherwise be established or have a presence in The Netherlands in order to establish and / or own and / or operate and / or administer the Pooling Point in The Netherlands?  If so, please specify what type of entity(ies) the Pooling Point Developer would be required to establish in The Netherlands.
(h)	In the event that the Pooling Point Developer did establish a type of entity(ies) in The Netherlands (either voluntarily or pursuant to any requirement as you may mention in your answer to Section 3A(g)), in that regard would any of your answers to the questions set out in this Section 3A(a) to (f), inclusive, above change in any respect and, if so, how?   
B	Connection of a telecommunications network to the Pooling Point.
Introduction
As will be seen from the definition of Pooling Point, the Pooling Point would physically have connected to it various telecommunication networks, equipment, facilities or circuits (each a “Network”), each owned, leased or operated by various third parties (each such third party termed herein a “Network Operator”).  
Assumptions
When answering questions (a) to (f), inclusive, in this Section 3(B), please answer each question assuming:
(I)	the Network Operator is neither incorporated in, nor has a branch or other establishment or presence in The Netherlands; and 
(II)	the Network Operator is incorporated in, or has a branch or other establishment in The Netherlands; and
(III)	that the Pooling Point is located at a particular address in a city or town in The Netherlands.
Questions
(a)	(i)	How would the connection of a Network to a Pooling Point in The 
Netherlands fall to be examined or categorized under the telecoms regulatory regime in The Netherlands?
(ii)	What forms of telecommunications licences would be required, if any, and how would these be obtained, in respect of the connection of a Network by a Network Operator to a Pooling Point in The Netherlands and would these need to be obtained by either the Network Operator concerned and/or the Pooling Point Developer?
(iii)	Which type of licence would be applicable, if any, e.g., individual licence, class licence or exemption?
(b)	Which other elements of the telecoms regulatory regime in The Netherlands would effect the connection of a Network by a Network Operator to a Pooling Point in The Netherlands?  For example, are there provisions relating to the publication of prices, limitation on prices, access control (third party access), interconnection/interoperability or technical interfacing which would affect such connection of a Network by a Network Operator to a Pooling Point in The Netherlands?
(c)	(i)	If different licences are necessary for those who operate Networks as 
opposed to those who merely provide services over those Networks in The Netherlands, into which such category or categories would a Network Operator and /or Pooling Point Developer fall in respect of the connection of a Network to a Pooling Point?
(ii)	Is the above position in Section 3B(c)(i) be altered, and if so how, if the ownership of the Network and the operation of it are not done by one and the same entity?
(d)	Would any other form of licences, permits, consents or other governmental approvals be required in The Netherlands in order for a Network Operator to establish and/or own and/or operate a Network in The Netherlands?  If so, please describe.
(e)	Would any other form of licences, permits, consents or other governmental approvals be required in The Netherlands in order for a Network Operator to connect a Network owned or operated by it to a Pooling Point located in The Netherlands?  If so, please describe. 
(f)	For each of the respective situations set out in questions (a) to (e) of this Section 3(B), would a Network Operator and/or a Pooling Point Developer be subject to the rules and regulations of any regulatory body in The Netherlands?  If so, please describe.
(g)	Would a Network Operator need to be incorporated in, form a branch in, or otherwise be established or have a presence in The Netherlands in order for a Network Operator to establish, own or operate a Network in The Netherlands or for it to connect a Network owned or operated by it to a Pooling Point located in The Netherlands?  If so, (i) please describe the type of entity concerned and (ii) please state whether any of your answers to the questions set out in paragraphs 3B(a) to (f), inclusive, would change, and if so, how, in the event that a Network Operator established such entity in The Netherlands.
C.	Taxation
(a)	If your answer to Section 3A(g) above is no, nevertheless, would a Pooling Point Developer be deemed to have a branch or establishment in The Netherlands so as to bring such Pooling Point Developer within the scope of taxation in The Netherlands, by virtue of its establishment, ownership, operation or administration of a Pooling Point in The Netherlands?
(b)	If a Pooling Point Developer is incorporated in, or has a branch or other establishment in The Netherlands, or is deemed to be incorporated in or to have a branch or other establishment in The Netherlands, would it be subject to any taxes, duties or levies in The Netherlands in respect of the interconnection facilities between Networks provided by the Pooling Point Developer through the Pooling Point?  You may assume that the Pooling Point Developer will charge fees to parties for the provision of such interconnection facilities. 
(c)	If a Pooling Point Developer is not incorporated in, and does not have a branch or other establishment in The Netherlands, nor is deemed to be incorporated in, or to have a branch or other establishment in The Netherlands, would it be subject to any taxes, duties or levies in The Netherlands payable in respect of the interconnection facilities between Networks  provided by the Pooling Point Developer through the Pooling Point? You may assume that the Pooling Point Developer will charge fees to parties for the provision of such interconnection facilities. 
(d)	If the answer to Section 3B(g) above is no, nevertheless, would a Network Operator be deemed to have a branch or establishment in The Netherlands either by virtue of establishing, owning or operating a Network in The Netherlands or by virtue of connecting a Network to a Pooling Point in The Netherlands, so as to bring such Network Operator within the scope of taxation in The Netherlands?
(e)	If a Network Operator is incorporated in or has a branch or other establishment in The Netherlands, or is deemed to be incorporated in or to have a branch or other establishment in The Netherlands, would it be subject to any taxes, duties or levies payable in The Netherlands in respect of connection of a Network owned or operated by it to a Pooling Point in The Netherlands?
(f)	If a Network Operator is not incorporated in, and does not have a branch or other establishment in The Netherlands, nor is deemed to be incorporated in, or to have a branch or other establishment in The Netherlands, would it be subject to any taxes, duties or levies payable in The Netherlands in respect of the connection of a Network owned or operated by it to a Pooling Point in The Netherlands?

SECTION 4. - TRANSACTIONS OVER A SEGMENT BETWEEN POOLING POINTS, EITHER OR BOTH OF WHICH MAY BE LOCATED IN THE NETHERLANDS.
Assumptions
You will note that in Sections 1 and 2 of this Questionnaire, you were asked to answer the questions in those Sections assuming that the Segment which is the subject of a Transaction is between specific addresses each of which is located outside of The Netherlands.
Assume now, for the purposes of this Section 4, that the Segment which is the subject of a Transaction (as referred to in Section 1 of this Memorandum) is between either:
(I)	a Pooling Point located outside of The Netherlands (e.g., in New York City) and a Pooling Point located in The Netherlands (e.g., in Amsterdam); or 
(II)	Pooling Points, each of which is located in The Netherlands (e.g., one is in Amsterdam, the other is in The Hague); and
(III)     that one of two scenarios exists:
(l) in the first instance, that neither of the buyer and seller in respect of such Transaction is incorporated in, or has a branch or other establishment in The Netherlands, nor is deemed to have a branch or other establishment or presence in The Netherlands; and 
(m) secondly, that either or both of the buyer and seller in respect of such Transaction is incorporated in, or has a branch or other establishment in The Netherlands.
Questions
(a)	In respect of each of the various permutations set out in paragraph (I) and (II) and (III)(a) and (III)(b) of this Section 4, respectively, would your answers to any of the questions set out in Section 1 and 2 of this Memorandum change in any respect and, if so, how?  Please describe.
(b)	Does the telecoms licensing regime in The Netherlands distinguish, in any respect, between domestic operations and operations involving other territories and, if so, how?
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