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TERMINATION AND TRANSACTION AGREEMENT
[bookmark: _DV_M2]This Termination and Transaction Agreement dated as of October __, 2001 (this "Agreement") is by and among ENRON POWER MARKETING, INC. ("EPMI"), _____________________ ("Party A"), and ________________ ("Party B"), each a "Party" and collectively the "Parties".  
W I T N E S S E T H
[bookmark: _DV_M3]WHEREAS, EPMI has entered into a [Name and date of Agreement] dated __________ with Party A (the "EPMI/Party A Master Agreement") pursuant to which Party A and EPMI have entered into the transactions listed on Exhibit A (the "Party A Purchase Transactions") whereby EPMI is obligated to sell and deliver and Party A is obligated to purchase and accept certain specified amounts of power at certain specified times;
[bookmark: _DV_M4]WHEREAS, EPMI has entered into a [Name and date of Agreement] dated _________ with Party B which agreement governs power transactions entered into between Party A and Party B from time to time (the "EPMI/Party B Master Agreement");
WHEREAS, Party A and Party B have entered into a [name and date of agreement] which agreement governs power transactions entered into between Party A and Party B from time to time (the "Party A/Party B Master Agreement");
WHEREAS, EPMI, Party A and Party B now desire to enter into certain termination arrangements and replacement transactions agreements relating to the Party A Purchase Transactions; and
NOW, THEREFORE, in consideration of the premises and of the mutual agreements herein contained, the Parties hereto agree as follows:
Termination of Party A Purchase Transactions[; Reaffirmation of Retained Volumes].  In consideration of the entering into of the Replacement Transactions and [any other consideration recited in Section 6], effective as of and from October ___, 2001, EPMI and Party A agree that the Party A Purchase Transactions shall be terminated and of no further force or effect. [Insert the following language if there are Retained Volumes -] Notwithstanding the foregoing, EPMI and Party A expressly acknowledge and agree that such termination shall not apply to or affect, and the respective rights of EPMI and Party A as against each other shall be reserved without prejudice whatsoever as to [portion of transaction that remains in force] (the "Retained Volumes"), and that the Retained Volumes have been expressly excluded from the Party A Purchase Transactions.  For sake of certainty, EPMI and Party A expressly acknowledge and agree that on and after the Effective Date, [insert amendment language for applicable confirm], as so modified [identify transaction and confirm] shall remain in full force and effect in accordance with the Party A Purchase Agreement, and that with respect to the Retained Volumes, EPMI and Party A hereby agree to reaffirm such transaction on the date hereof.
Replacement Transactions.
EPMI and Party B hereby agree to enter into the transactions as set out and described the confirmation letters attached hereto as Exhibit B (the “EPMI/Party B Replacement Transactions”).  The EPMI/ Party B Replacement Transactions are made pursuant to and shall be governed by the EPMI/Party B Master Agreement.
Party A and Party B hereby agree to enter into the transactions as set out and described the confirmation letters attached hereto as Exhibit C (the “Party A/Party B Replacement Transactions”).  The EPMI/ Party B Replacement Transactions are made pursuant to and shall be governed by the Party A/Party B Master Agreement. The EPMI/Party B Replacement Transactions and the Party A/Party B Replacement Transactions shall be collectively referred to as the “Replacement Transactions”.
Representations and Warranties.  Each of Party A, Party B and EPMI hereby represents and warrants to each of the other Parties hereto that (i) the execution, delivery and performance of this Agreement by it are within its powers, and have been duly authorized by all necessary corporate or other action and do not violate any of the terms and conditions in its governing documents, any contracts to which it is a party or any law, rule, regulation, order or the like applicable to it, (ii) this Agreement constitutes a legal, valid and binding obligation enforceable against it in accordance with its terms, subject to any equitable defenses, (iii) it is acting for its own account, has made its own independent decision to enter into this Agreement and as to whether this Agreement is appropriate or proper for it based upon its own judgment, is not relying upon the advice or recommendations of any other Party in so doing, and is capable of assessing the merits of and understanding, and understands and accepts, the terms, conditions and risks of this Agreement, and (iv) there are no consents or approvals of any governmental authorities applicable to it, and no filings or notices are required to be made by it with any such governmental authorities, with respect to the execution, delivery and performance of this Agreement and the consummation of the transactions contemplated hereby. 
[bookmark: _Ref501970992]Releases.  
[bookmark: _Ref501970992][Subject to below,] effective on the Effective Date, EPMI, on behalf of itself and its affiliates, hereby irrevocably, fully and completely releases and forever discharges Party A, its affiliates, and their respective present, former and future directors, officers, trustees, representatives, employees, attorneys, advisors, agents, stockholders, partners, predecessors, legal representatives, successors and assigns, in any capacity whatsoever (collectively, the "Party A Released Parties"), from any and all Claims that EPMI and/or its affiliates ever had, now has or hereafter can, shall or may have against any Party A Released Party for, upon, or by reason of any matter, cause or thing whatsoever, that directly or indirectly relate to, result from, or arise out of the Party A Purchase Transactions.  Party A shall not be obligated to perform or discharge, nor does it hereby undertake to perform or discharge, any obligation, duty or liability under the Party A Purchase Transactions on or after the Effective Date.  
[bookmark: _Ref502058815] [Subject to below,] effective on the Effective Date, Party A, on behalf of itself and its affiliates, hereby irrevocably, fully and completely releases and forever discharges EPMI, EPMI's affiliates, and their respective present, former and future directors, officers, trustees, representatives, employees, attorneys, advisors, agents, stockholders, partners, predecessors, legal representatives, successors and assigns, in any capacity whatsoever (collectively, the "EPMI Released Parties") from any and all Claims that Party A and/or its affiliates ever had, now has or hereafter can, shall or may have against any EPMI Released Party for, upon, or by reason of any matter, cause or thing whatsoever, that directly or indirectly relate to, result from, or arise out of the Party A Purchase Transactions.  EPMI shall not be obligated to perform or discharge, nor does it hereby undertake to perform or discharge, any obligation, duty or liability under the Party A Purchase Transactions on or after the Effective Date.
[bookmark: _Ref502046409][bookmark: _Ref502557500][bookmark: _Ref502058864][bookmark: _Ref502202718]Reserved Rights.  [include if Retained Volumes]  Notwithstanding the termination of the Party A Purchase Transactions as herein provided or the release set forth in above, Party A and EPMI shall each remain liable for any and all amounts due thereunder with respect to deliveries of power, if any, made prior to the Effective Date and any invoices outstanding under the Party A Purchase Transactions as of the Effective Date and the rights of each of Party A and EPMI with respect to such payments and invoices shall be processed until paid in full and the respective rights of EPMI and Party A with respect to such invoices shall be preserved.  Furthermore, EPMI and Party A expressly acknowledge and agree that the termination set forth below shall not apply to or affect, and the respective rights of EPMI and Party A as against each other shall be reserved without prejudice whatsoever as to the Retained Volumes (as defined below), and that for the purposes of this Agreement the Retained Volumes have been expressly excluded from the Party A Purchase Transactions.   
[bookmark: _Ref501971764][Other Consideration].  In consideration of the termination arrangements and Replacement Transactions as described above, on the Effective Date ______________.
[Return of Collateral].  In consideration of _________________, on the Effective Date Party B shall return to EPMI the ____________ Collateral, plus any applicable interest as agreed to by ________ and _________, by wire transfer of immediately available funds to the account set forth below. 

In the event of any dispute as to the amount of applicable interest, _______ shall nonetheless return to ______ the ________ Collateral (including the amount of interest that is not in dispute) on the Effective Date, and in no event shall any such dispute invalidate this Agreement, be considered a breach of this Agreement by either ________ or ______ or allow for the suspension by any Party hereto of their respective obligations hereunder.  If there is any dispute with respect to the amount of such interest, _______ and _______ shall negotiate in good faith to resolve such dispute as promptly as possible.

[Collateral Rights Hold Period.]   For a period of [60 days] from the Effective Date, Party B agrees that the Party A/Party B Replacement Transactions shall not be included for any purposes related to the calculation of Party A’s exposure to Party B or any rights of Party B to call for collateral from Party A under or pursuant to the Party A/Party B Master Agreement.
Counterparts.  This Agreement may be executed in any number of counterparts, each of which shall be deemed an original instrument and all of which when taken together shall constitute one and the same agreement.
Governing Law.    THIS AGREEMENT AND THE RIGHTS AND DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE LAWS OF THE STATE OF NEW YORK, WITHOUT REGARD TO PRINCIPLES OF CONFLICTS OF LAW.  
[bookmark: _Ref502205649]Arbitration.  Any claim, counterclaim, demand, cause of action, dispute or controversy arising out of or relating to this Agreement or the relationship established by this Agreement, any provision hereof, the alleged breach thereof, or in any way relating to the subject matter of this Agreement, involving the Parties and/or their respective representatives (for purposes of this Section 12 only, collectively the "Claims"), even though some or all of such Claims allegedly are extra-contractual in nature, whether such Claims sound in contract, tort, or otherwise, at law or in equity, under state or federal law, whether provided by statute or the common law, for damages or any other relief, shall be resolved by binding arbitration.  Arbitration shall be conducted in accordance with the rules of arbitration of the Federal Arbitration Act and, to the extent an issue is not addressed by the federal law on arbitration, by the Commercial Arbitration Rules of the American Arbitration Association.  The validity, construction, and interpretation of this agreement to arbitrate, and all procedural aspects of the arbitration conducted pursuant hereto, shall be decided by the arbitrators.  In deciding the substance of the Parties' Claims, the arbitrators shall refer to the governing law.  It is agreed that the arbitrators shall have no authority to award treble, exemplary or punitive damages of any type under any circumstances, whether or not such damages may be available under state or federal law, or under the Federal Arbitration Act, or under the Commercial Arbitration Rules of the American Arbitration Association, the Parties hereby waiving their right, if any, to recover any such damages.  The arbitration proceeding shall be conducted in New York, New York.  Within thirty (30) days of the notice of initiation of the arbitration procedure, each Party to the arbitration shall select one arbitrator.  If the dispute subject to arbitration involves all of the Parties, the three (3) arbitrators selected shall select a fourth arbitrator (or, if only two Parties are involved, the two arbitrators shall select a third arbitrator).  The fourth (or third, as the case may be) arbitrator shall be a person who has over eight years professional experience in electrical energy-related transactions and who has not previously been employed by any of the Parties and does not have a direct or indirect interest in any of the Parties or the subject matter of the arbitration.  While the fourth arbitrator (or third, as the case may be) shall be neutral, the Party-appointed arbitrators are not required to be neutral, and it shall not be grounds for removal of any of the Party-appointed arbitrators or for vacating the arbitrators' award that any of such arbitrators has past or present minimal relationships with the Party that appointed such arbitrator.  To the fullest extent permitted by law, any arbitration proceeding and the arbitrator's award shall be maintained in confidence by the Parties.  Any and all of the arbitrators' orders and decisions may be enforceable in, and judgment upon any award rendered in the arbitration proceeding may be confirmed and entered by, any federal or state court of competent jurisdiction.
Confidentiality. None of the Parties shall disclose the terms or conditions of this Agreement to a third party (other than the Party's employees, affiliates, lenders, counsel, accountants or advisors who have a need to know such information and have agreed to keep such terms confidential) except in order to comply with any applicable law or regulation or in connection with any court or regulatory proceeding; provided, however, each Party shall, to the extent practicable, use reasonable efforts to prevent or limit any such disclosure.  The Parties shall be entitled to all remedies available at law or in equity to enforce, or seek relief in connection with, this confidentiality obligation.
Binding Effect; Assignment.  This Agreement shall be binding upon and inure to the benefit of the Parties hereto and their respective successors and permitted assigns.  This Agreement may not be assigned by either of the Parties hereto without the express written consent of the other Parties hereto, which consents shall not be unreasonably withheld.
Severability.  If any provision of this Agreement shall be declared by any court of competent jurisdiction illegal, void or unenforceable (in whole or in part) for any reason, the remaining provisions shall not be affected, but shall remain in full force and effect; provided, however, that in the event that as a result of any such declaration, a Party hereto would be denied the enjoyment of the material economic benefits of the transactions contemplated hereby, this Agreement shall be deemed to be void ab initio.
Entire Agreement.  This Agreement contains the entire understanding of the Parties with respect to the subject matter hereof and supersedes all prior agreements and understandings. 
Draft for discussion purposes only
Waiver.  No failure on the part of any Party to exercise, and no delay in exercising, any right, remedy or power hereunder shall operate as a waiver thereof, nor shall any single or partial exercise by any Party of any right, remedy or power hereunder preclude any other or future exercise of any other right, remedy or power.
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IN WITNESS WHEREOF, the Parties hereto have executed this Settlement Agreement as of the date first above written.

ENRON POWER MARKETING, INC.



By:  _________________________________
Name:  _______________________________
Title:  ________________________________


PARTY A



By:  _________________________________
Name:  _______________________________
Title:  ________________________________


PARTY B


By:  _________________________________
Name:  _______________________________
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Title:  ________________________________
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Exhibit A
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Party A Purchase Transactions
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Exhibit B

EPMI/Party B Replacement Transactions

Exhibit C

PartyA/Party B Replacement Transactions
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