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Fundamental Legal Issues
· AB 1890 only allows the Commission to end the rate freeze once it has valued the utilities’ retained generating assets.
· The utilities’ proposals to end the rate freeze retroactively therefore conflict directly with state law.

Overview
· California is facing a severe energy shortage and decisive action is the only thing that will bring supply and demand back into balance—in California and throughout the West
· Against that backdrop, it is clear that the AB 1890 framework for restructuring California’s electric markets, though well-intentioned, has serious flaws
· Chief among those flaws are:
· An over-reliance on spot markets and artificial pricing regimes
· The failure to recognize the critical importance of and need for:
· forward contracts and balanced procurement portfolios
· robust retail markets 
· new power plant development, and
· energy conservation, demand-side management and price signals for customers
· While uncertainty in energy markets persists, one thing is certain:  as tempting as it may be spending time and resources blaming the architects of AB 1890 won’t solve California’s energy shortage
· Equally certain, attempts to roll back restructuring and return to the “good old days” of regulated monopolies will also fail and therefore must be rejected
· Instead, California should focus its attention on mending AB 1890 and electric restructuring, not on ending it
· To mend it, California’s actions should be guided by two simple but fundamental principles:
· Increase supply
· Reduce demand
· Over the long run, California needs to:
· Shift away from spot markets toward bilateral contracts and balanced procurement portfolios
· Reform power plant siting regulations to shorten the time needed to bring plants to market
· Create a robust retail market by removing impediments to customer choice, energy conservation and on site generation
· Ensure fair and open access to California’s electric and gas transportation networks
· In the short run, California needs to make modest rate reforms in order to maintain utility solvency

Enron’s Proposal
Today’s focus is on the short run and Enron offers the following, pragmatic proposal
1) On January 4th, the Commission should issue an interim order explaining its intent, and the procedural road map it will use, to take the steps necessary to end the rate freeze
2) Also in that order, the Commission should make a preliminary finding that the rate freeze will end and modestly increase frozen rates by 10% for small customers and by 15% for large customers, effective February 1st, 2001 and subject to refund if necessary.
3) As part of the procedural roadmap issued in the January 4th interim order, the Commission should set forth a schedule for comprehensive but expedited hearings to determine:
a) the “market” value of the utilities retained generating assets 
b) the final date on which the rate freeze ends, recognizing that, consistent with AB 1890, the rate freeze cannot end in any final sense unless and until the Commission values all of the utilities’ generation assets
c) the “post-transition” ratemaking framework that the Commission ought to put in place once it makes a final determination regarding the end of the rate freeze
4) The issues surrounding stranded costs, the end of the rate freeze and the utilities’ financial position are complex.  
a) If not for the utilities’ precarious financial situation, Enron would not support any action absent hearings and a fair opportunity for all parties to engage in those hearings.  
b) However, given the seriousness of the situation, Enron supports modest increases in the frozen rates for PG&E and Edison, subject to refund if necessary.  
c) However, fundamental fairness and due process dictate that the Commission limit its January 4th actions to the short run need for modest rate increases and postpone any further actions until additional hearings have concluded. 
d) (Otherwise, California will find itself mired in costly, time-consuming litigation, which will detract from the vital need to begin immediately to increase supply and decrease demand.)
5) Finally, the Commission should convene a special, expedited set of hearing to address the need to decrease demand and increase supply.  Enron proposes that those hearings address the immediate need to, among other things: 
a) Establish a special tariff to permit service providers to invest in remote metering equipment and negotiate load curtailment deals with customers using that metering equipment.
b) Relax stand-by rates to allow increased development of on-site customer generation.

Important Principles
Finally, Enron offers some general principles that ought to guide the Commission’s decision making as it addresses the utilities’ short-run financial position
1) All customers, including DA customers, have paid the utilities’ stranded costs and all customers, including DA customers, must therefore receive the benefit of the net, above-book value of the utilities’ generation portfolio, consistent with AB 1890:
a) If the Commission values the retained assets at market: 1) give a credit to all customers equal to above-book value of IOU generating assets, 2) require the utility to retain generation and sell the power to customers at the marked-up rate
b) If the Commission does not value the assets at market and requires IOUs to sell the power to its bundled customers at cost: the Commission must give all customers, including DA customers, access to the retained generating assets 
2) It is reasonable to net the utilities’ generation revenues against the utilities’ under-collection
3) The Commission should encourage a balanced portfolio to utility procurement:
a) A variety of forward contracts
b) use of existing utility generation over the next 3-5 years
c) spot purchases
d) demand reductions
e) reform regulation to encourage customers to invest in on-site distributed generation 
4) The Commission should provide the utilities assurance of recovering a reasonable portion of under-collections going forward
5) With these significant concessions to the IOUs, basic fairness suggests that the Commission should continue to permit customers to return to the utility without penalty or delay.

[I would suggest that we focus on the need to have hearings on all issues and not signal to the Commission or other stakeholders the risks that we face with respect to the very specific issue of the PX Credit.  If there is considerable discussion regarding the elimination of the credit, then we ought to use the following bullets.  Otherwise, I suggest that we keep them in our “pocket” for use if and when necessary.]

· Salvage retail market by phasing out the generation credit
· The Commission should hold hearings to determine the phase out schedule 
· Note that when SDG&E rolled off initially, the Commission nonetheless 1) permitted SDG&E to maintain a rate ceiling during the summer months and 2) kept the “PX credit” in place during that same time period.
· Phasing out the credit is more equitable and will keep customers from returning to IOU and exacerbating the under-collection problem




