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In order to mitigate and/or quantify any potential damages that EPMI may ultimately incur in connection with the pending MOPA litigation with TVA, we are considering whether it makes sense to offer to supply energy to TVA.

Proposals:

EPMI would make two alternative proposals to TVA.  The first option (the "MOPA Product") would be to provide energy to TVA under all of the terms and conditions set forth in the MOPA, including without limitation, providing energy to TVA at the MOPA price ($22 per MWh) and delivery point (i.e., EPMI would continue to be able to select delivery point regardless of whether there was transmission available to transfer that energy from the interconnecting utility to TVA).  For this "reinstatement" of the MOPA to occur, EPMI would require TVA to deposit into an escrow account a market-based premium for such product (e.g., $150 million for a term through the Summer 2001 period or $317 million for a term through Summer 2006).  This market-based premium would be stated for each Summer and Winter Period until the end of the MOPA term (September 2006).  Before the commencement of each Summer and Winter Period, TVA would be required to deposit the stated premium for such period into the escrow account.  Such deposits by TVA would continue to be made by TVA until final resolution of the litigation currently pending between EPMI and TVA.  

The second option (the "Into TVA Product") would be identical to the MOPA Product option (i.e., $22 MWh energy) except that EPMI would be obligated to deliver the energy to an interface at which transmission is available to TVA (this is not the product we think we sold TVA and is the basis for what we have been calling the "Delivery Point Dispute").  This "Into TVA Product" is the energy product TVA would use to cover any non-deliveries by EPMI.

In both options, EPMI would formulate the premium for the entire remaining term of the MOPA (September 2006); however, if EPMI were successful in its dispute relating to the termination of the MOPA, EPMI would not be under any obligation to continue to supply energy but would be entitled to keep the premium paid to date by TVA.  [Kevin/Rodgers – what happens if we lose?  Do we supply?]

Reasons for Making the Proposals:

While the actual outcome in litigation is uncertain, the damage model (assuming EPMI loses the MOPA termination argument) that is most likely, based upon the profile of the case today, is that TVA would be entitled to receive (1) actual cover damages from the suspension of deliveries by EPMI on January 27, 2000 through the judgment date (currently set for October 2001) plus (2) the replacement value of the remaining forward position valued as of the time of judgment.  We know that TVA has taken steps to cover some of the position (TVA invoiced EPMI $11 million in "partial damages" in _________, 2000 and Gary Jackson of TVA this month told Rodgers Herndon that TVA had "already taken steps to replace" the MOPA), but not to what extent.  In the recent call with Rodgers Herndon, Gary Jackson seemed to be expressing a willingness to discuss offers by EPMI to supply energy.

To the extent that TVA has not covered the MOPA quantity and yet refuses to accept EPMI's proposals, our proposals would be good evidence that could "cap" TVA's cover damages to our market-based premium numbers.  Accordingly, we would be making the proposals in an effort to cap our damages.  The reason for the two offers is to establish the value difference between the "MOPA Product" terms (e.g., where TVA assumed transmission risk as we believe) and an "Into TVA Product" term (which TVA is likely using to cover the MOPA quantity).  It is important to remember that even if we lose the termination argument, we want to preserve/present evidence of the delivery point dispute.  If we are successful on the Delivery Point issue, we will need to show how this delivery point flexibility and transmission risk allocation would have impacted TVA's overall damages from EPMI's termination.  Our argument will be that TVA did not suffer damages equal to the value of an "Into TVA Product" because under the term of the MOPA, TVA would not have been able to receive the energy due to lack of transfer capability.

The following is a further summary of what could happen depending on the outcome of the litigation if TVA accepted one of the proposals:

SCENARIO #1 – MOPA PRODUCT ACCEPTED BY TVA

	
	A
	B
	C
	D

	Termination Argument
	lose
	lose
	win
	win

	Delivery Point Argument
	lose
	win
	lose
	win

	Result
	TVA receives all escrowed money.  TVA has damage claim for daily liquidation on non-delivery days.  [EPMI could continue to perform per MOPA or argue economic breach]
	TVA receives all escrowed money.  EPMI has no liability for non-delivery days.  [EPMI could continue to perform per MOPA or argue economic breach]
	EPMI receives escrowed money, but TVA entitled to damages for non-delivery days
	EPMI receives escrowed amount and TVA not entitled to past damages for non-delivery days

	Summary
	Damages unknown
	Damages capped through trial at escrowed amount
	No damages other than for prior non-delivery days
	No damages





Scenario #2 – Into Product accepted by TVA
	
	A
	B
	C
	D

	Termination Argument
	lose
	lose
	win
	win

	Delivery Point Argument
	lose
	win
	lose
	win

	Result
	TVA receives escrowed amount.  [EPMI performs remaining term under MOPA or argues economic breach]
	TVA receives escrowed amount.  EPMI argues it is entitled to damages since TVA would not have been entitled. [EPMI performs remaining term under MOPA or argues economic breach]
	EPMI receives escrowed amount.  TVA argues damages for past non-delivery days
	EPMI receives escrowed amount.  TVA not entitled to past damages

	Summary
	Damages capped through trial at escrowed amount
	Damages capped through trial at escrowed amount but EPMI argues further reduction
	No damages other than for prior non-delivery days
	No damages



At your earliest convenience, we would like to further discuss these proposals with you.
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