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Pursuant to Rule 77 of the Commission’s Rules of Practice and Procedure, the Alliance for Retail Energy Markets [footnoteRef:2] hereby files these supplemental comments that request that the California Public Utilities Commission (“Commission”) give expedited consideration to a proposal for implementation of an interim direct access continuation program.  This proposal should be considered as an alternative to the total suspension of direct access for new customers, as was provided in the June 14, 2001, draft decision of ALJ Barnett (“Draft Decision”).  The proposal also responds more fully to the request for comments contained in the alternate draft decision issued by Commissioner Bilas on the same date (“Alternate Draft Decision”).   [2:  The members of AReM serve most California customers who have chosen a competitive electric provider.  AReM’s members include AES NewEnergy, Inc.; American Utility Network; Calpine Corporation; Commonwealth Energy Corp.; Enron Energy Services, Inc.; Green Mountain Energy Company; The New Power Company; Shell Energy Services; and Strategic Energy, L.L.C. ] 

The discussion pertaining to the suspension of direct access that was contained in both the Draft Decision and the Alternate Draft Decision was premised upon Water Code Section 80110, which provides that, “After the passage or such period of time after the effective date of this section as shall be determined by the commission, the right of retail end use customers pursuant to Article 6 (commencing with Section 360) of Chapter 2.3 of Part 1 of Division 1 of the Public Utilities Code to acquire service from other providers shall be suspended until the department [the Department of Water Resources] no longer supplies power hereunder.” The Alternate Draft Decision notes that Section 80110 does not specify a date by which direct access must be suspended.  Rather, the decision is left to the discretion of the Commission.  It therefore has the authority to explore the possibility of alternatives to the suspension of direct access, if this can be achieved while mitigating the concerns of the State Legislature that motivated the passage of ABX1 1. [footnoteRef:3] [3:  Chapter 4, Statutes of  2001. ] 

In light of the urgency indicated in the Draft Decision, AReM requests expedited review and approval of the direct access continuation program proposed by these supplemental comments in connection with the Commission’s consideration of the Draft Decision at its meeting scheduled for August 23, 2001.  Alternatively, should the Commission wish to afford the full 15-day comment period on motions that is permitted by Rule 45(f), AReM would suggest that action on the Draft Decision be deferred to the Commission’s scheduled meeting on September 6, 2001.

I.  Background
It is clear that the direct access suspension issue is being driven by concerns of the State with regard to the pending issuance of revenue bonds to reimburse the State Treasury for funds expended by the State Department of Water Resources (“DWR”) to purchase power for the cash-strapped utilities.  The June 14, 2001 Alternate Draft Decision of Commissioner Bilas attached as Appendix B a June 12, 2001 memorandum from Treasurer Philip Angelides, Director B. Timothy Gage of the State Finance Department and Director Thomas Hannigan of the DWR (“Memorandum”.  As the Commissioner noted, the Memorandum expressed, “their concerns about the impact of a continuation of direct access on the saleability of the DWR Power Purchase Revenue Bonds authorized recently by the Legislature.  Relying on the provisions of Water Code Section 80110, the memo opines that there are only two options for resolving the concerns—either the Commission must suspend direct access or the Legislature must act quickly to revise AB 1X to permit direct access to continue with conditions resolving their concerns.” [footnoteRef:4]   [4:  Alternate Draft Decision of Commissioner Bilas, at page 11.] 

Commissioner Bilas then invited comments on his Alternate Draft Decision, which would address: 1) whether there is any way the Commission may act to accommodate those concerns besides suspension without violating Water Code Section 80110; 2) whether less onerous conditions can resolve the concerns and, if so, why and how; and 3) the impact of the conditions proposed in the Memorandum on direct access and resolution of market dysfunction.  AReM and the Western Power Trading Forum (“WPTF”) filed joint comments on June 25, 2001, which commented that there are clearly ways to accommodate the concerns expressed in the Memorandum that fall short of the drastic step of suspending direct access completely.  AReM and WPTF then advocated that the Commission should issue a decision announcing its intention to address on an expedited basis the credit concerns affecting issuance of the DWR Power Purchase Revenue Bonds.  
The recommendations of the Bilas Draft Decision with regard to direct access suspension were supported by all but one of the eighteen parties [footnoteRef:5] filing comments. [footnoteRef:6]  This represents remarkable unanimity from a diverse group of parties, including local, state and federal agencies, electricity consumers, energy service providers (“ESPs”), power producers and investor-owned utilities.  Their filings echoed common themes: [5:  The Joint Parties received service of comments from the Association of Bay Area Governments Publicly Owned Energy Resources (“ABAG POWER”), Association of California Water Agencies (“ACWA”), California Industrial Users (“CIU”), California Large Energy Consumers Association (“CLECA”), California Manufacturers & Technology Association (“CMTA”), Calpine Corporation (“Calpine”), Federal Executive Agencies (“FEA”), Golden State Power Cooperative (“GSPC”), Green Mountain Energy Company (“Green Mountain”), The Kroger Co. (“Kroger”), Pacific Gas and Electric Company (“PG&E”), San Francisco Bay Area Rapid Transit District (“BART”), San Diego Gas & Electric Company (“SDG&E”), Southern California Edison Company (“SCE”), The Utility Reform Network (“TURN”) and the University of California and the California State Universities (collectively “UC/CSU”).]  [6:  Only TURN recommended rejection of the Bilas ADD and approval of the suspension of direct access, as ordered in the draft decision of ALJ Barnett.] 

· It is unnecessary to suspend direct access;
· There are alternative means for addressing the concerns of the DWR; and
· The Commission should not rush to suspend when better options exist to preserve customer choice and the benefits that direct access bring.
AReM suggests that the proposal contained herein meets both the concerns with regard to the saleability of the revenue bonds and the desire of many California consumers to be afforded competitive retail choice.

II.  Summary of Proposal
AReM suggests that the Commission consider two alternative approaches  [we should only offer them one alternative, I will merge the two alternatives into one below] to the development of an interim direct access continuation program.  Both options would include an exit fee for customers wishing to elect direct access and one would include a limitation on the aggregate load of customers who would be permitted to opt for direct access.  The approaches differ primarily with regard to the inclusion of a participation cap.  Option A includes a limit on parties who would be permitted to opt for direct access service, while Option B does not include such a limit.  In view of the participation limit in Option A, it offers a reservation of direct access capacity for residential and small commercial customers, with special preference given to those who elect environmentally friendly “green” options.  The proposals are summarized below in the following bullet-point format:

Direct access continuation program 

· The Option would be implemented  initially for  12-months, interim basis.

· Absent legislation addressing direct access, the Commission would revisit the program after 12 months.

· All customers who had signed contracts for direct access prior to the effective date of a Commission decision would be allowed to switch to direct access.
· Direct access contracts in existence at the time of a Commission program review would not be subject to changes in Commission policy
 
· Utility customers who choose direct access during the 12 month continuation program would be required to pay:
· A dedicated rate component (“DRC”) to cover the customer’s share of the power purchased by DWR and financed from the General Fund (i.e., to cover the bond service).  The DRC would be amortized over a 10-15 year period.
· A utility dedicated rate component (“UDRC”) to cover the utility’s procurement-related debts (i.e., commercial paper and other debt, QFs, other suppliers) but only to the same extent that other members of their rate class who remain on bundled service are required to pay. In the event that bundled service customers are not required to cover the utilities’ undercollection, neither should customers who choose direct access during the 12 month period.The UDRC would also be amortized over a 10-15 year period.
· 
Direct Access Relationship to DWR Contracts

[As AreM we need to choose from one of the following three options on what you pay on the DWR contracts if you choose to go direct access.  This is also the crux of the difference between Options A and B.

Option 1:  DA customers pay nothing related to the DWR contracts.  This is what Bill Boothe wants, this is what should happen, but I am not sure whether that will appeal to commissioners who are trying to protect the state.

Option 2:   DA customers pay nothing related to the DWR contracts as long as there is a net short position.  If there is no net short position, DA customers have to ‘windowing” mechanism to determine when there is a net short and some sort of “rationing” mechanism when there are more customers that want to go DA than size of net short position.  This is generally the approach taken in the Bowen  bill.

Option 3:  Same as option 2 except that you add on a preference for residential or green residential customers to switch such as no windowing periods for residential customers, they can switch any time, or no paying for DWR contracts if you choose green, or reserving some of the net short for residential.  This is the general approach taken by the Keeley/Hertzberg bill, AB 82.

We need to discuss these three options on our call today.
]
· Utility customers who choose Direct Access  month period would not be required to pay: 
· Ccharges related to DWR’s long-term contracts to the extent that .  

· Eligibility for Direct Access would be capped at the DWR’s net short position for the 12-month period.

· Twenty percent (20%) of the load eligible for direct access under the cap would be reserved for residential and small commercial customers, with preference afforded to customers electing “green” service options.

· End-users who have signed direct access contracts as of the effective date of the Commission order implementing this proposal would be eligible for direct access service during the 12-month period and would not count against the eligibility cap.

· End-users who never received procurement services from either the utility or DWR as of the effective date of the Commission order implementing this proposal would be exempt from the DRC related to the bonds and the UDRC related to SDG&E’s undercollection. the utility’s past procurement-related debtdirect access customers should also be required to pay their proportional share of the amount to be repaid to the utilities..

· End-users who were utility customers between January 17, 2001 and the effective date of the Commission order implementing this proposal would pay their proportionate share of DWR’s procurement cost through the DRC related to the bonds.

· In the event that the Commission finds that PG&E and SCE should be repaid some or all of  the utility’s past procurement-related debt, then Eend-users who were utility customers at the time their serving utility incurred its procurement-related debts would pay their proportionate share of the utility’s procurement cost through the UDRC related to the utility’s procurement-related debt.

· Absent legislation addressing direct access, the Commission would revisit the program after 12 months to review its impact on consumers, the ability of the state to repay its bonds, and the impact on the utilities’ ability to recover their undercollection related to procurement, if any such recovery is granted to the utilities.  At that time the Commission could continue the program, modify the program or suspend the program.

· Direct access contracts in existence at the time of a Commission program review would be grandfathered and not be subject to changes in Commission policy as a result of that review.



Option B—No Participation Cap; Exit Fees

· This Option also would be implemented on a 12-month, interim basis.

· Absent legislation addressing direct access, the Commission would revisit the program after 12 months
· Direct Access contracts in existence at the time of a Commission program review would not be subject to changes in Commission policy

· Utility customers who choose Direct Access would be required to pay:
· A DRC to cover the customer’s share of the power purchased by DWR and financed from the General Fund (i.e., to cover the bond service). The DRC would be amortized over a 10-15 year period.
· A UDRC to cover the utility’s procurement-related debts (i.e., commercial paper and other debt, QFs, other suppliers). The UDRC would also be amortized over a 10-15 year period.
· A long-term dedicated rate component (“LTDRC”) to cover the customer’s proportionate share of any above-market costs associated with DWR’s long-term contracts.  The LTDRC would be amortized over a 10-15 year period.  
· Any reductions in DWR’s revenue requirement, including reductions due to contract renegotiation or contract termination, would be reflected in reductions to the customer’s LTDRC related to DWR’s long-term contracts.

· Eligibility for direct access would not be capped, since all costs are covered under the respective dedicated rate components described above. 

· End-users who never received procurement services from either the utility or DWR as of the effective date of the Commission order implementing this proposal would be exempt from the DRC related to the bonds, the UDRC related to the utility’s past debt prior, and the LTDRC related to DWR’s long-term contracts

· End-users who were utility customers between January 17, 2001 and the effective date of the Commission order implementing this proposal would pay their proportionate share of DWR’s procurement cost through the DRC related to the bonds.

· End-users who were utility customers at the time the utility incurred its procurement-related debts would pay their proportionate share of the utility’s procurement cost through the UDRC related to the utility’s procurement-related debt.


III.   Summary of Recommendations and Conclusion [this needs to be expanded]
The Commission should reaffirm one of the most important of its original electric restructuring goals described in the Preferred Policy Decision,[footnoteRef:7] the Second Interim Decision[footnoteRef:8] and Decision 96-12-088, to provide choice for consumers by bringing competition to the retail electric market.  The Commission reaffirmed this objective in D. 99-06-058: “Our long term strategy is to create an industry structure in which the utilities are one of many competitors.”  p. 23.  The suspension of direct access, without making every effort to preserve consumer choice, would abandon this worthy goal and offers California consumers no choice.  AReM therefore urges the Commission to consider seriously the interim direct access continuation program described herein. [7:  	Preferred Policy Decision, D.95-12-063, as modified by D.96-01-009]  [8:  	Second Interim Decision, D. 97-05-040] 

The program would meet the needs of the State for credit certainty associated with the pending issuance of the revenue bonds.  The imposition of the proposed exit fee would enable end-users to continue to have the freedom of choice with regard to their electricity provider while not burdening those customers who remain with bundled service.  The imposition of a participation limit, as proposed in Option A, would assure that any move to direct access would not exceed the DWR’s net short position.  In addition, the participation limit would reserve capacity for residential and small commercial customers, with preference for environmentally friendly “green” power.  It is a program which meets the disparate needs of many market participants, the State and this Commission.
  For the foregoing reasons, AReM respectfully requests that the Commission:
1.	Consider these Supplemental Comments in connection with its review of the Draft Decision at the Commission’s scheduled meeting on August 23, 2001, 
2.	Make such other findings and conclusions and issue such orders as are necessary to effectuate the terms and conditions of the interim direct access continuation program proposed herein.
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