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STOCKHOLDERS’ AGREEMENT


STOCKHOLDERS’ AGREEMENT dated as of 		, 2001, by and among KIODEX, INC., a Delaware corporation (the “Company”); R. Martin Chavez and Raj Mahajan, (collectively, the “Founders”); Enron Net Works, LLC, a Delaware limited liability company (the “Investor”, and together with the Restricted Stockholders, the “Stockholders”).

WHEREAS, the Restricted Stockholders are the holders of shares of Common Stock, par value $.001 per share (“Common Stock”), of the Company; 

WHEREAS, pursuant to a Common Stock Purchase Agreement, dated as of 		, 2001 (the “Stock Purchase Agreement”), among the Company and the Investor, the Company issued and sold to the Investor an aggregate of 3,799,353 shares of Common Stock; and

WHEREAS, the Investor has required, as a condition to the consummation of the transactions contemplated by the Stock Purchase Agreement, that the parties hereto enter into this Agreement to, among other things, provide for continuity of ownership of the Company, certain restrictions on transferability of shares held by the Stockholders and to further the interests of the Company and the Stockholders;

NOW, THEREFORE, in consideration of the mutual covenants contained herein and in the Stock Purchase Agreement, and the parties’ desire to provide for continuity of ownership of the Company to further the interests of the Company and the Stockholders, the parties hereto agree as follows:

1. Certain Defined Terms.  As used in this Agreement, the following terms shall have the following meanings:
(a) “Affiliate” shall mean, with respect to any person or entity, a person or entity controlling, controlled by or under common control with, such person or entity.
(b) “Certificate of Incorporation” shall mean the [Amended and Restated] Certificate of Incorporation, filed by the Company with the Secretary of State of the State of Delaware on 		, as the same may be amended from time to time.
(c) “Group” shall mean, with respect to a person, any of the following: such person; a spouse, domestic partner, lineal ancestor or descendant, brother or sister of such person; a transferee of such person by way of will or the laws of descent and distribution; a trust for the benefit of such person or a member of such person’s Group; or a family limited partnership or family limited liability company organized by such person or a member of such person’s Group.  When such term is used for purposes of aggregating the holdings of a certain person’s Group, then the holdings of such person and all members of his Group shall be aggregated.  A person or entity can be a member of more than one Group for purposes of this Agreement.
(d) “Investor Designee” shall have the meaning set forth in Section 2(a).
(e) “Restricted Stockholder” shall mean each Founder.		
(f)  “Securities” shall mean all Shares and all other securities of the Company which shall at any time be exercisable for, convertible into or exchangeable for Shares, or entitled to vote together with shares of Common Stock, or issued in exchange for or in respect of shares of Common Stock (whether by way of stock split, stock dividend, combination, reclassification or any other means).
(g)  “Shares” shall mean all shares of Common Stock now owned or hereafter acquired by any Stockholder.
(h) “Total Stock” shall mean Securities then outstanding at the date of determination, and then exercisable for, convertible into, exchangeable for or entitled to vote together with shares of Common Stock, calculated with respect to the number of votes to which such Securities are entitled on an as-converted and as-exercised basis. 
(i) “Transfer” shall mean to transfer, sell, assign, pledge, hypothecate, give, create a security interest in or lien on, place in trust (voting or otherwise), assign or in any way encumber or dispose of directly or indirectly and whether or not by operation of law or for value.
2. [Election of Directors.
(a) At each annual meeting of the stockholders of the Company, and at each special meeting of the stockholders of the Company called for the purpose of electing directors of the Company, and at any time at which stockholders of the Company shall have the right to, or shall, vote for directors of the Company, then, and in each event, the Stockholders hereby agree to vote or cause to be voted all Shares owned by them (or act by written consent with respect to such shares) for the election of a Board of Directors of the Company, in the following manner:
(i) four persons designated by the Restricted Stockholders holding a plurality of the Shares held by all Founders (the “Founder Designees”), which designees shall initially be R. Martin Chavez, Raj Mahajan, Addison Armstrong and Scott Marinchek; and
(ii) one person designated by the Investor (the “Investor Designee”), so long as the Investor shall continue to hold at least 5% of the Total Stock, which designee shall initially be Jay Fitzgerald. 
For purposes of this Agreement, the Founders and the Investor are hereinafter each referred to as the “Designating Party,” as the case may be.
(b) Each Designating Party shall notify all other Stockholders of each of the designations which such Designating Party is entitled to make hereunder.  In the absence of such notice by a Designating Party, the director designee then serving and previously designated by such Designating Party shall be deemed to be such Designating Party’s designee for such position if still eligible to serve as provided herein.  No Stockholder shall vote its Shares to remove any member of the Board of Directors designated in accordance with Section 2(a) hereof unless (x) in the case of the Investor Designee, such Designating Party votes for the removal of a director which the applicable Designating Party previously designated for election, and if a Designating Party votes for such a removal, then the Stockholders shall likewise vote for such a removal and for the election of a replacement director designated by the applicable Designating Party and (y)  in the case of the Founder Designees, such Designating Party votes for the removal of the director which the applicable Designating Party previously designated for election, and if a Designating Party votes for such a removal, then the Stockholders shall likewise vote for such a removal and for the election of a replacement director designated by the applicable Designating Party.  In the event of any vacancy on the Board of Directors created by the resignation, removal, incapacity or death of any person designated under this Section 2 by a Designating Party, the Stockholders shall vote their Shares to fill such vacancy with another person designated by such Designating Party.  Unless and until such Designating Party designates a person to fill any such vacancy, the Stockholders shall not vote their Shares to fill such vacancy.  In the event that any member of the Board of Directors takes any action to fill any vacancy in a method inconsistent with the procedures set forth in this Section 2 and refuses to reverse such action when advised of the terms of this Section 2 (a “Disavowing Director”), the Stockholders hereby agree to vote all of their Shares in favor of convening a special meeting of the stockholders of the Company to remove the Disavowing Director and removing the Disavowing Director at such special meeting or consenting to such removal.
(c) In the event that any Stockholder shall fail at any time to vote or act by written consent with respect to any of such Stockholder’s Shares as agreed by such Stockholder in this Agreement, such Stockholder hereby irrevocably grants to and appoints each other Stockholder (and any officer of such Stockholder or each of them individually), such Stockholder’s proxy and attorney-in-fact (with full power of substitution), for and in the name, place and stead of such Stockholder, to vote, act by written consent or grant a consent, proxy or approval in respect of such Shares with respect to such vote or action by written consent exclusively as agreed by such Stockholder in this Agreement.  Each Stockholder hereby affirms that any such irrevocable proxy set forth in this Section is given in connection with the execution of the Stock Purchase Agreement referred to herein and that such irrevocable proxy is given to secure the performance of the obligations of such Stockholder under this Agreement.  Each such Stockholder hereby further affirms that any such proxy hereby granted shall be irrevocable, and shall be deemed coupled with an interest, in accordance with Section 212(e) of the Delaware General Corporation Law.
(d) All references in this Agreement to “voting” or “vote” shall be deemed to include actions of the Board of Directors by written consent in accordance with Section 141 of the Delaware General Corporation Law.]

3. Right of First Refusal on Company Issuance.
(a) The Company shall, prior to any proposed issuance by the Company of any equity securities, securities that are convertible into or exchangeable for equity securities or any other rights to acquire equity securities (“New Securities”), offer to the Investor by written notice the right, for a period of ten (10) days, to purchase for cash at an amount equal to the price or other consideration for which such New Securities are to be issued, and on other terms not less favorable than the terms on which any third party purchaser shall be offered such New Securities, a portion of such New Securities equal to a fraction, the numerator of which shall be the number of Shares then owned by the Investor and the denominator of which shall be the number of shares of Total Stock immediately prior to the issuance of the New Securities (such fraction being referred to in this Section 3 as a “Pro Rata Fraction”).  In the event that New Securities are to be issued and sold by the Company for services, property, or other non-cash consideration, the Investor will be allowed to participate in such issue and sale by substituting cash in the amount of the fair market value, per share, of such non-cash consideration.
(b) Notwithstanding paragraph (a) above, the rights of the Investor pursuant to this Section 3 shall not apply to Securities issued or issuable (A) as a stock dividend, upon any subdivision of shares of Common Stock or recapitalization of the Company, (B) in the form of Common Stock in an aggregate amount not to exceed 10,000,000 shares of Common Stock (appropriately adjusted to reflect any subdivision, combination or reclassification of the Common Stock), or options to purchase the same, reserved for issuance to officers, employees, directors or consultants of the Company in connection with their service as directors of the Company, their employment by the Company or their retention as consultants by the Company pursuant to equity incentive arrangements approved by the Board of Directors of the Company, (C) solely in consideration for an acquisition by the Company or any of its subsidiaries of the stock or assets of any other business (whether by merger or otherwise) which acquisition has been approved by the Board of Directors, (D) in the case of the issuance of warrants to acquire shares of Common Stock issued to lending institutions or equipment leasing companies in connection with the leasing or financing of purchases by the Company of tangible assets or equipment in bona fide arms-length transactions, (E) in connection with a public offering  pursuant to an effective registration statement under the Securities Act covering the offer and sale of Common Stock for the account of the Company to the public, (F) pursuant to strategic or commercial partners in connection with any technology transfer agreement, distribution agreement, marketing agreement, collaborative agreement or any other agreement similar thereto with the Company which have been approved by the Board of Directors of the Company, (G) upon the issuance of warrants to the Investor pursuant to the Strategic Alliance Agreement, dated as of [		], 2001, between the Company and the Investor, or upon the issuance of shares of Common Stock issuable upon the exercise of such warrants, (H) upon the exercise of any right which was not in itself a violation of this Section 3 and (I) in transactions with respect to which rights granted under this Section 3 shall have been waived by holders of a majority of the Shares originally issued to the Investor.
(c) The Company’s written notice to the Investor described in paragraph (a) above shall describe the New Securities proposed to be issued by the Company and specify the number, price and payment terms.  The Investor may accept the Company’s offer by written notice thereof given by it to the Company prior to the expiration of the aforesaid ten (10) day period, in which event the Company shall promptly sell and the Investor shall buy, upon the terms specified, the number of New Securities agreed to be purchased by the Investor. 
(d) The Company shall be free at any time prior to 180 days after the date of its notice of offer to the Investor, to offer and sell to any third party or parties the remainder of such New Securities proposed to be issued by the Company (including but not limited to the New Securities not agreed by the Investor to be purchased by them), at a price and on payment terms no less favorable to the Company than those specified in such notice of offer to the Investor.  However, if such third party sale or sales are not consummated within such 180-day period, the Company shall not sell such New Securities that have not been purchased within such period without again complying with this Section 3.
4. Prohibited Transfers.
(a) None of the Stockholders shall Transfer all or any of his or its Securities except (i) as expressly provided in this Agreement, or (ii) under the following circumstances, none of which would require compliance with Sections 5 and 6 below:  (A) a Founder may Transfer the Securities he or she holds to the Company upon termination of employment as provided herein or in any employment-related arrangement between the Company and such Founder, (B) each Restricted Stockholder may Transfer all or any of his, her or its Securities to a member of his, her or its Group, (C) the Investor may Transfer all or any of its Securities to an Affiliate of the Investor and (D) each Restricted Stockholder may Transfer up to an aggregate of 2.5% of all or any of his, her or its Securities held on the date hereof, provided that, in the case of clauses (B) and (C), any such transferee shall agree in writing, as a condition to such Transfer, to be bound (or shall be bound, in the case of a transfer by will or the laws of descent and distribution) by all of the provisions of this Agreement to the same extent as if such transferee were such transferring  Stockholder. 
(b) Notwithstanding the foregoing, no Stockholder may Transfer any Securities to a person or entity primarily engaged in a line of business that is competitive with the Company, as determined in good faith by the Board of Directors.
(c) Any attempted Transfer in violation of the terms of this Agreement shall be ineffective to vest in any purported transferee any right, title, or interest in or to the securities purported to be Transferred, and the Company shall not recognize any such purported transferee as the holder or owner of such securities for any purpose, including without limitation for purposes of exercising voting rights or rights to receive dividends or other distributions in respect of such securities.
5. Right of First Refusal on Dispositions by the Investor.
(a) Except as otherwise provided in Section 4 hereof, if at any time the Investor proposes to Transfer all or any part of his, her or its Securities (the “Offered Securities”) pursuant to a bona fide written offer (the “Offer”) from a third party (a “Proposed Transferee”), the Investor shall so notify in writing the Company of the offer of such Securities (the “Offered Securities”) and the terms of said Offer, including the identity of the Proposed Transferee, the amount and type of the Offered Securities proposed to be Transferred to the Proposed Transferee, and the proposed terms and conditions, including price, of the Transfer of the Offered Securities (the “Notice”).  The Notice shall further state that the Company shall have the right to acquire all or any of such Offered Securities.  If the Company desires to purchase all or any part of the Offered Securities, the Company shall communicate in writing (the “Company Notice”) its election to purchase to the Investor, which communication shall state the number of Offered Securities the Company will purchase and shall be delivered in person or mailed to the Investor within twenty (20) business days of receipt by the Company of the Notice.
(b) Such communication shall, when taken in conjunction with the Notice, be deemed to constitute a valid, legally binding and enforceable agreement for the sale and purchase of such Offered Securities.  Sales of such Offered Securities to be sold to the Company pursuant to this Section 5 shall be made, subject to regulatory approvals when necessary, within 50 days following receipt by the Company of the Notice (or if such 50th day shall not be a business day, then on the next succeeding business day (in either case, the “50th Day”)).
(c) If the Company does not elect to purchase all of the Offered Securities, then any Offered Securities that remain unsold (for purposes of this Section 6, “Remaining Securities”) may be sold by the Investor at any time within 60 days after the date the Offer was made.  Any such sale shall be at a price not less than the price, and upon other terms and conditions, if any, not more favorable to the proposed transferee than those specified in the Offer.  The balance of any Remaining Securities not sold within such 60-day period shall continue to be subject to the requirements of a prior offer pursuant to this Section 5.
(d) If Offered Securities are sold pursuant to this Section 5 to any purchaser who is not a party to this Agreement, then such purchaser shall execute a counterpart of this Agreement as a precondition of the purchase of such Offered Securities, and any Offered Securities sold to such purchaser shall continue to be subject to this Agreement.
6. Right to Participate in Sales.
(a) Except as otherwise provided in Section 4 hereof or any equity based incentive plan adopted by the Company or any restricted stock award or grant issued by the Company to any of its employees, consultants or directors, if at any time a Restricted Stockholder (a “Selling Restricted Stockholder”) desires to Transfer all or any part of the Securities owned by such Restricted Stockholder to a third party (for purposes of this Section 6, a “Proposed Transferee”), then such Selling Restricted Stockholder shall not sell any such Securities to such Proposed Transferee unless the Investor is given the right to sell to the Proposed Transferee, as a condition to such sale by such Selling Restricted Stockholder, at the same price per share and on the same terms and conditions as are involved in such sale by such Selling Restricted Stockholder.  The Investor may sell all or any part of the number of Securities equal to the product obtained by multiplying (x) the aggregate number of Securities covered by the Offer by (y) a fraction, the numerator of which is the number of Shares owned by the Investor and the denominator of which is the number of shares of Total Stock then outstanding. 
(b) The Selling Restricted Stockholder who wishes to make a sale to a Proposed Transferee shall give the Investor notice of such proposed sale stating the number of Offered Securities.  Such notice shall be given at least ten (10) days prior to the date of the proposed sale to the Proposed Transferee.  If the Investor wishes to so participate in any sale under this Section 6, it shall notify the Selling Restricted Holder in writing of such intention within 10 days after its receipt of the notice described in the preceding sentence.
(c) The Selling Restricted Stockholder and the Investor shall sell to the Proposed Transferee all, or at the option of the Proposed Transferee, any part, of the Securities proposed to be sold by them at not less than the price and upon other terms and conditions, if any, not more favorable to the Proposed Transferee than those in the Notice provided by the Selling Restricted Stockholder under this Section 6; provided that, any purchase of less than all of such Securities by the Proposed Transferee shall be made from the Selling Restricted Stockholder and the Co-Sale Participants pro rata based upon the relative number of Securities that the Selling Restricted Stockholder and the Investor have otherwise agreed to sell pursuant to Section 6(a).
(d) If any Securities are sold pursuant to this Section 6 to any purchaser who is not a party to this Agreement, such purchaser shall execute a counterpart of this Agreement as a precondition to the purchase of such Securities and such Securities shall continue to be subject to this Agreement.
7. Term.  Except as otherwise provided herein, the provisions of this Agreement shall terminate immediately prior to the earlier of (i) consummation of a public offering  pursuant to an effective registration statement under the Securities Act covering the offer and sale of Common Stock for the account of the Company to the public and (ii) the sale, conveyance, or other disposition of all or substantially all of its property or business or merger into or consolidation with any other company (other than a wholly-owned subsidiary company or a merger effected exclusively for the purpose of changing the domicile of the Company) or effect any other transaction or series of related transactions in which more than fifty percent (50%) of the voting power of the Company is disposed of.
8. Specific Enforcement.  Each party hereto expressly agrees that the other parties would be irreparably damaged if this Agreement is not specifically enforced.  Upon a breach or threatened breach of the terms, covenants and/or conditions of this Agreement by any party, the other parties shall, in addition to all other remedies, each be entitled to a temporary or permanent injunction, and/or a decree for specific performance, in accordance with the provisions hereof, without the necessity of proof of actual changes or the posting of a bond or other security.
9. Legend.  Each certificate evidencing any of the Securities now owned or hereafter acquired by the Stockholders shall bear a legend that includes the following provision:
ANY SALE, ASSIGNMENT, TRANSFER OR OTHER DISPOSITION OF THE SHARES REPRESENTED BY THIS CERTIFICATE IS RESTRICTED BY, AND SUBJECT TO, THE TERMS AND PROVISIONS OF A CERTAIN STOCKHOLDERS’ AGREEMENT DATED AS OF [		], 2001.  A COPY OF SUCH AGREEMENT IS ON FILE WITH THE SECRETARY OF THE COMPANY.
10. Notices.  Notices given hereunder shall be deemed to have been duly given on the date of personal delivery; or on the date of electronic confirmation of receipt, if sent by telecopier; or three (3) days after deposit in the United States mail, if mailed by certified or registered mail, return receipt requested; or one (1) day after delivery to a nationally recognized overnight courier, if to the Company, to Kiodex, Inc., 3 New York Plaza, 15th Floor, New York, NY 10004, Fax Number: (646) 437-3910, Attn: General Counsel and if to any Stockholder, at his or its address specified on Schedule I hereto or, in any case, to such other address as any party may subsequently notify the other parties of in writing.
11. Entire Agreement.  This Agreement constitutes the entire agreement among the Stockholders with respect to the subject matter hereof and supersedes all prior agreements and understandings between them or any of them with respect to such subject matter.
12. Amendments.  Neither this Agreement nor any provision hereof may be waived, modified, amended or terminated except by a written agreement signed by each of the parties hereto; provided, however, that holders of a majority of the Shares held by the Founders and their respective Groups, in the aggregate, may effect any such waiver, modification, amendment or termination on behalf of the Founders and (ii) holders of at least a majority of the Shares held by Investor, its Affiliates and assignees of the Investor may effect any such waiver, modification, amendment or termination on behalf of such holders; provided that the rights of any Designating Party as provided in Section 2 hereof may not be waived, modified, amended or terminated without the written consent of such Designating Party; and provided, further, that, without the consent of all parties to this Agreement who own Shares, no amendment, waiver or addition to this Agreement may be made which modifies this Section 12.
13. Governing Law; Venue.  (a) This Agreement shall be governed by and construed in accordance with the internal laws of the State of New York, without regard to conflict of laws principles thereof that would cause the application of the laws of a jurisdiction other than the State of New York.
	(b)	Each party hereto hereby consents to the exclusive jurisdiction of a federal court located within the county of New York, State of New York, (or if there shall not be federal jurisdiction in such court, a state court located within the county of New York, State of New York) and irrevocably agrees that all actions or proceedings relating to or arising out of this Agreement shall be tried and litigated only in such court.  Each party hereto hereby waives to the extent not prohibited by applicable law, and agrees not to assert, by way of motion, as a defense or otherwise, in any such action, suit, or proceeding, any claim that it is not subject personally to the jurisdiction of the above-named courts, that it is immune from extraterritorial injunctive relief or other injunctive relief, that its property is exempt or immune from attachment or execution, that any such action, suit, or proceeding may not be brought or maintained in one of the above-named courts, that any such action, suit or proceeding brought or maintained in one of the above-named courts should be dismissed on the grounds of forum non conveniens, should be transferred to any court other than one of the above-named courts, or that this agreement or the subject matter hereof may not be enforced in or by any of the above-named courts.  Each of the parties hereto hereby consents to service of process in any such action, suit, or proceeding in any manner permitted by the laws of the State of New York, agrees that service of process by registered or certified mail, return receipt requested, to the persons and at the addresses set forth in Section 10 above, is reasonably calculated to give actual notice, and waives and agrees not to assert by way of motion, as a defense or otherwise, in any such action, suit or proceeding any claim that such service of process does not constitute good and sufficient service of process.
14. Successors and Assigns.  Except as otherwise provided herein, shall be binding upon, and shall inure to the benefit of, the heirs, personal representatives, executors, administrators, successors and assigns of the parties. 
15. Aggregation of Stock.  All Securities held or acquired (or Common Stock issuable upon conversion thereof) by members of a Group or other Affiliates of a Stockholder shall be aggregated together for the purpose of determining the availability or discharge of any rights or obligations of such Stockholder under this Agreement.  Any such affiliated group shall be entitled to designate one person as representative of such group for the purpose of exercising any right or undertaking any obligation of such group hereunder, and the Company shall be entitled to rely on the representative for such purposes.
16. Severability.  If any provision of this Agreement shall be held to be illegal, invalid or unenforceable, such illegality, invalidity or unenforceability shall attach only to such provision and shall not in any manner affect or render illegal, invalid or unenforceable any other provision of this Agreement, and this Agreement shall be carried out as if any such illegal, invalid or unenforceable provision were not contained herein.
17. Captions.  Captions are for convenience only and are not deemed to be part of this Agreement.
18. Counterparts.  This Agreement may be executed in two or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same instrument.
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IN WITNESS WHEREOF, this Agreement has been executed as an instrument under seal of the date and year first above written.


KIODEX, INC.
By:					
Name:	
Title:	
				
R. Martin Chavez


					
Raj Mahajan




ENRON NET WORKS, LLC


By:	_____________________________
Name:
Title:	
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STOCKHOLDERS

	
	Name	
	Shares of Common Stock Owned	

	
	
	

	FOUNDERS
	R. Martin Chavez
[Address]

Raj Mahajan
[Address]


	

	
INVESTOR
	
Enron Net Works, LLC
1400 Smith Street
Houston Texas, 77002-7361
Attn: 

with copies to:
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