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TBMA – ISDA Draft
Comparison of Title IX and Section 502 of S. 420 and H.R.333

	Senate Provision
	 House Provision
	Comparison
	Comments

	Amendments to FDIA:
	Amendments to FDIA:
	
	

	901(a) – Definition of Qualified Financial Contract
	901(a) – Definition of Qualified Financial Contract
	The Senate and the House Bills are identical.
	

	901(b) – Definition of Securities Contract
	901(b) – Definition of Securities Contract
	The Senate and the House Bills are substantively identical.
	

	901(c) – Definition of Commodity Contract
	901(c) – Definition of Commodity Contract
	The Senate and the House Bills are substantively identical.
	

	901(d) – Definition of Forward Contract
	901(d) – Definition of Forward Contract
	The Senate and the House Bills are substantively identical.
	

	901(e) – Definition of Repurchase Agreement
	901(e) – Definition of Repurchase Agreement 
	The Senate and the House Bills are substantively identical.
	



	901(f) – Definition of Swap Agreement
	901(f) – Definition of Swap Agreement
	The Senate and the House Bills are substantively identical, except that the Senate Bill provides that a swap agreement that “is of a type” that is subject of recurrent dealings in the swap markets can qualify as a “swap agreement”.
	The House should cede to the Senate because the language in the House Bill could be read to mean that the exact same agreement must be the subject of recurrent dealings to be a “swap agreement”.


	901(g) – Definition of Transfer
	901(g) – Definition of Transfer
	The Senate and the House Bills are identical.
	

	901(h) – Treatment of Qualified Financial Contracts
	901(h) – Treatment of Qualified Financial Contracts
	The Senate and the House Bills are identical.
	

	901(i) – Avoidance of Transfers
	901(i) – Avoidance of Transfers
	The Senate and the House Bills are identical.
	

	902(a) – Authority of the Corporation with Respect to Failed and Failing Institutions:  In General
	902(a) – Authority of the Corporation with Respect to Failed and Failing Institutions:  In General
	The Senate and the House Bills are identical.
	




	902(b) – Technical and Conforming Amendment
	902(b) – Technical and Conforming Amendment
	The Senate and the House Bills are substantively identical.
	



	903(a) – Transfer of Qualified Financial Contracts to Financial Institutions
	903(a) – Transfer of Qualified Financial Contracts to Financial Institutions
	The Senate and the House Bills are substantively identical.
	

	903(b) – Notice to Qualified Financial Contract Counterparties
	903(b) – Notice to Qualified Financial Contract Counterparties
	The Senate and the House Bills are identical.
	

	903(c) – Rights Against Receiver and Treatment of Bridge Banks
	903(c) – Rights Against Receiver and Treatment of Bridge Banks
	The Senate and the House Bills are identical.
	

	904 – Amendments Relating to Disaffirmance or Repudiation of Qualified Financial Contracts
	904 – Amendments Relating to Disaffirmance or Repudiation of Qualified Financial Contracts
	The Senate and the House Bills are substantively identical, except that the Senate Bill adds a “savings” provisions to the FDIA.
	The House should cede to the Senate, because the savings provision will make clear that the definitions of “qualified financial contracts” in the FDIA do not affect similar terms in other statutes.

	905 – Clarifying Amendment Relating to Master Agreements
	905 – Clarifying Amendment Relating to Master Agreements
	The Senate and the House Bills are identical.
	

	Amendments to FDICIA:
	Amendments to FDICIA:
	
	

	906(a) – Federal Deposit Insurance Corporation Improvement Act of 1991:  Definitions
	906(a) – Federal Deposit Insurance Corporation Improvement Act of 1991:  Definitions
	The Senate and the House Bills are identical.
	

	906(b) – Enforceability of Bilateral Netting Contracts
	906(b) – Enforceability of Bilateral Netting Contracts
	The Senate and the House Bills are identical.
	

	906(c) – Enforceability of Clearing Organization Netting Contracts
	906(c) – Enforceability of Clearing Organization Netting Contracts
	The Senate and the House Bills are substantively identical.
	

	906(d) – Enforceability of Contracts With Uninsured National Banks, Uninsured Federal Branches and Agencies, Certain Uninsured State Member Banks, and Edge Act Corporations
	906(d) – Enforceability of Contracts With Uninsured National Banks, Uninsured Federal Branches and Agencies, Certain Uninsured State Member Banks, and Edge Act Corporations
	The Senate and the House Bills are substantively identical, except that the Senate Bill makes clear that OCC and Federal Reserve Board regulatory authority under this section is limited to its purpose, and the Senate Bill is better drafted from a technical perspective.
	The House should cede to the Senate.

	Amendments to the Bankruptcy Code:
	Amendments to the Bankruptcy Code:
	
	

	907(a) – Definitions of Forward Contract, Repurchase Agreement, Securities Clearing Agency, Swap Agreement, Commodity Contract, and Securities Contract
	907(a) – Definitions of Forward Contract, Repurchase Agreement, Securities Clearing Agency, Swap Agreement, Commodity Contract, and Securities Contract
	The Senate and the House Bills are substantively identical, except that the Senate Bill provides that a swap agreement that “is of a type” that is subject of recurrent dealings in the swap markets can qualify as a “swap agreement”.
	The House should cede to the Senate because the language in the House Bill could be read to mean that the exact same agreement must be the subject of recurrent dealings to be a “swap agreement”.


	907(b) – Definitions of Financial Institution, Financial Participant, and Forward Contract Merchant
	907(b) – Definitions of Financial Institution, Financial Participant, and Forward Contract Merchant
	The Senate and the House Bills are substantively identical. 
	

	907(c) – Definition of Master Netting Agreement and Master Netting Agreement Participant
	907(c) – Definition of Master Netting Agreement and Master Netting Agreement Participant
	The Senate and the House Bills are substantively identical.
	





	907(d) – Swap Agreements, Securities Contracts, Commodity Contracts, Forward Contracts, Repurchase Agreements, and Master Netting Agreements Under the Automatic Stay
	907(d) – Swap Agreements, Securities Contracts, Commodity Contracts, Forward Contracts, Repurchase Agreements, and Master Netting Agreements Under the Automatic Stay
	The Senate and the House Bills are substantively identical, except that the Senate Bill could be read to require that collateral pledged to a qualifying counterparty also be under its control for foreclosure to be exempt from the automatic stay.
	The Senate should cede to the House, because a counterparty’s foreclosure rights should apply even if it has repledged collateral to a third party. 

	907(e) – Limitation of Avoidance Powers Under Master Netting Agreement
	907(e) – Limitation of Avoidance Powers Under Master Netting Agreement
	The Senate and the House Bills are substantively identical.
	

	907(f) – Fraudulent Transfers of Master Netting Agreements
	907(f) – Fraudulent Transfers of Master Netting Agreements
	The Senate and the House Bills are substantively identical.
	

	907(g) – Termination or Acceleration of Securities Contracts
	907(g) – Termination or Acceleration of Securities Contracts
	The Senate and the House Bills are substantively identical.
	

	907(h) – Termination or Acceleration of Commodities or Forward Contracts
	907(h) – Termination or Acceleration of Commodities or Forward Contracts
	The Senate and the House Bills are substantively identical, except that the House Bill omits express reference to  rules of a “securities clearing agency” in the definition of “contractual right”.
	The House should cede to the Senate because the rules of a securities clearing agency should be expressly included in the definition of “contractual right”, as is the case under current Sections 555 and 559 of the Bankruptcy Code.

	907(i) – Termination or Acceleration of Repurchase Agreements
	907(i) – Termination or Acceleration of Repurchase Agreements
	The Senate and the House Bills are substantively identical, except that the House Bill omits express reference to  rules of a “securities clearing agency” in the definition of “contractual right”.
	The House should cede to the Senate because the rules of a securities clearing agency should be expressly included in the definition of “contractual right”, as is the case under current Sections 555 and 559 of the Bankruptcy Code.

	907(j) – Liquidation, Termination, or Acceleration of Swap Agreements
	907(j) – Liquidation, Termination, or Acceleration of Swap Agreements
	The Senate and the House Bills are substantively identical, except that the House Bill omits express reference to  rules of a “securities clearing agency” in the definition of “contractual right”.








	The House should cede to the Senate because the rules of a securities clearing agency should be expressly included in the definition of “contractual right”, as is the case under current Sections 555 and 559 of the Bankruptcy Code.

	907(k) – Liquidation, Termination, Acceleration, or Offset Under a Master Netting Agreement and Across Contracts
	907(k) – Liquidation, Termination, Acceleration, or Offset Under a Master Netting Agreement and Across Contracts
	The Senate and the House Bills are substantively identical, except that the House Bill omits express reference to  rules of a “securities clearing agency” in the definition of “contractual right”.
	The House should cede to the Senate because the rules of a securities clearing agency should be expressly included in the definition of “contractual right”, as is the case under current Sections 555 and 559 of the Bankruptcy Code.

	907(l) – Commodity Broker Liquidations
	907(l) – Commodity Broker Liquidations
	The Senate and the House Bills are identical.
	

	907(m) – Stockbroker Liquidations
	907(m) – Stockbroker Liquidations
	The Senate and the House Bills are identical.
	

	907(n) – Setoff
	907(n) – Setoff
	The Senate and the House Bills are substantively identical.
	

	907(o) – Securities Contracts, Commodity Contracts, and Forward Contracts
	907(o) – Securities Contracts, Commodity Contracts, and Forward Contracts
	The Senate and the House Bills are substantively identical, except that the House Bill omits express reference to  rules of a “securities clearing agency” in the definition of “contractual right”.
	The House should cede to the Senate because the rules of a securities clearing agency should be expressly included in the definition of “contractual right”, as is the case under current Sections 555 and 559 of the Bankruptcy Code.

	907(p) – Conforming Amendments
	907(p) – Conforming Amendments
	The Senate and the House Bills are substantively identical.
	

	907A – Securities Broker/Commodity Broker Liquidation.
	907A – Securities Broker and Commodity Broker Liquidation.
	The Senate and the House Bills are substantively identical.
	

	Amendments to FDIA:
	Amendments to FDIA:
	
	

	908 – Recordkeeping Requirements
	908 – Recordkeeping Requirements
	The Senate and the House Bills are substantively different, in that the Senate Bill limits the FDIC’s recordkeeping authority in respect of qualified financial contracts to institutions that are in a troubled condition.
	The House should cede to the Senate.

	909 – Exemptions From Contemporaneous Execution Requirement
	909 – Exemptions From Contemporaneous Execution Requirement
	The Senate and the House Bills are substantively identical. 
	





	Amendments to Bankruptcy Code:
	Amendments to Bankruptcy Code:
	
	

	910(a) – Damage Measure:  In General
	910(a) – Damage Measure:  In General
	The Senate and the House Bills are substantively identical.
	

	910(b) – Claims Arising From Rejection
	910(b) – Claims Arising From Rejection
	The Senate and the House Bills are substantively identical.
	

	911 – SIPC Stay
	911 – SIPC Stay
	The Senate and the House Bills are identical.
	

	912 – Asset-Backed Securitizations
	912 – Asset-Backed Securitizations
	The Senate and the House Bills are substantively identical.
	

	913 – Effective Date; Application of Amendments.
	No specific effective date provision for Title IX.
	The provisions in Title IX of the Senate Bill would become effective upon enactment, whereas the provisions in Title IX of the House Bill would become effective 180 days after enactment. 
	The House should cede to the Senate, as there is no policy reason to delay the effective date of the provisions of Title IX.  



	914 – Savings Clause
	No comparable provision.
	Section 914 of the Senate Bill provides that the meaning of terms used in Title IX of the Senate Bill do not affect the meaning of similar terms under other statutes.  The House Bill has no comparable provision of general application.
	The House should cede to the Senate.

	502 – Applicability of Other Sections to Chapter 9
	502 – Applicability of Other Sections to Chapter 9
	The Senate and the House Bills are identical.
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