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COMMON STOCK PURCHASE AGREEMENT
THIS COMMON STOCK PURCHASE AGREEMENT is made and entered into as of the ___ th day of 		, 2001, by and between Kiodex, Inc., a Delaware  corporation (the "Company"), and Enron Net Works, LLC (the "Investor"), a Delaware limited liability company.
In consideration of the mutual covenants herein contained, and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties agree as follows:
[bookmark: __RefHeading___Toc502117897]Sale and Purchase of the Common Stock.
[bookmark: __RefHeading___Toc502117898]Sale and Purchase.
  The Company agrees to sell to the Investor, and the Investor agrees to purchase from the Company, upon the terms and conditions of this Agreement, at the Closing, 3,799,353 shares of Common Stock, par value $.001 per share (the “Common Stock”), for the consideration set forth in Section 1.2.  The shares of Common Stock referred to in this Section 1.1 are referred to herein sometimes as the “Shares”.
[bookmark: __RefHeading___Toc502117899]The Closing.
  The closing of the sale and purchase of the Shares pursuant to this Agreement (the "Closing") shall take place at the offices of Morrison and Foerster LLP, 1290 Avenue of the Americas, New York, New York 10104, at 10:00 A.M. on 		__, 2001, or at such other place, time and date as the Company and the Investor may agree upon.  At the Closing, the Company shall deliver to the Investor a stock certificate, registered in the name of the Investor, representing the Shares.  Delivery to the Investor shall be made against payment to the Company of the full amount of the purchase price for the Shares being purchased by the Investor.  Such payment shall be made by (i) delivery of a certified or bank cashier’s check payable to the order of the Company or by wire transfer of immediately available funds to an account specified in writing by the Company in the amount of $3,800 and (ii) execution and delivery by the Investor of the Strategic Alliance Agreement attached hereto as Exhibit A (the “Strategic Alliance Agreement”).  The date of the Closing is hereinafter referred to herein as the "Closing Date".
[bookmark: __RefHeading___Toc502117900]Representations and Warranties of the Company.
  Subject to and except as disclosed to the Company on the Disclosure Schedule attached hereto as Exhibit B (the “Disclosure Schedule”), the Company represents and warrants to the Investor as follows:
[bookmark: __RefHeading___Toc502117901]Organization.
  The Company is a corporation duly organized, validly existing and in good standing under the laws of the State of Delaware and has all requisite corporate power and authority to own and lease its properties, to carry on its business as currently conducted and as proposed to be conducted and to enter into and perform this Agreement, the Stockholders’ Agreement (as herein defined) and the [Amended and Restated] Registration Rights Agreement (as herein defined) (collectively, the "Related Agreements"), and to carry out the transactions contemplated hereby and thereby.  The Company is duly qualified as a foreign corporation and is in good standing in all such other jurisdictions in which the conduct of its business or its ownership or leasing of property requires such qualification, and failure to qualify would  have a material adverse effect on the business, assets, financial condition or results of operations of the Company and its subsidiaries taken as a whole (a “Material Adverse Effect”).  The Company has furnished to the Investor true and complete copies of its Certificate of Incorporation (the “Certificate of Incorporation”), as amended to date and presently in effect. 
[bookmark: __RefHeading___Toc502117902]Authorization of this Agreement and Related Agreements.
  The execution, delivery and performance by the Company of this Agreement and the Related Agreements have been duly authorized by all requisite corporate action.  This Agreement and the Related Agreements have been duly executed and delivered on behalf of the Company and constitute the valid and binding obligations of the Company, enforceable in accordance with their respective terms, subject to (i) laws of general application relating to bankruptcy, insolvency, and the relief of debtors, (ii) rules of law governing specific performance, injunctive relief, or other equitable remedies and (iii) the extent that the indemnification provisions of the [Amended and Restated] Registration Rights Agreement may be limited by applicable Federal or state securities law.  The execution, delivery and performance of this Agreement and the Related Agreements, the issuance, sale and delivery of the Shares and compliance with the provisions hereof and thereof by the Company, do not and will not, with or without the passage of time or the giving of notice or both, (a) violate any law, rule, statute, regulation or ruling, order or judgment of any court, administrative agency or other governmental entity applicable to the Company or any of its assets, (b) violate or conflict with any provision of the Certificate of Incorporation of the Company or By-Laws as in effect on the Closing Date, (c) conflict with, result in a breach of, constitute a default under, result in the acceleration of, create in any party the right to accelerate, terminate, modify or cancel, or require any notice under any contract to which the Company is a party or by which any of the assets of the Company are bound, or (d) result in the imposition of any lien upon any of the assets of the Company other than any such violations, conflicts, breaches, defaults or liens which individually or in the aggregate could not reasonably be expected to result in a Material Adverse Effect.
[bookmark: __RefHeading___Toc502117903]Authorization of Shares.
  The issuance, sale and delivery hereunder by the Company of the Shares have been duly authorized by all requisite corporate action of the Company, and, when issued, sold and delivered in accordance with this Agreement, the Shares will be validly issued and outstanding, fully paid and nonassessable, with no personal liability attaching to the ownership thereof (except as contemplated by this Agreement and the Related Agreements), and free and clear of any liens or encumbrances imposed by or through the Company except as set forth in the Stockholders’ Agreement and the [Amended and Restated] Registration Rights Agreement.
[bookmark: __RefHeading___Toc502117904]Capitalization.
  The entire authorized capital stock of the Company consists, or shall immediately prior to the Closing shall consist, of:
[		] shares of Common Stock, of which (i) [		] shares have been issued and are outstanding, (ii) [			] shares of Common Stock have been reserved for issuance to employees, officers, directors and consultants pursuant awards granted and to be granted under the Company's 2000 Stock Incentive Plan (the "Incentive Plan"), and (iii) no shares are held as treasury shares; and
[		] shares of Preferred Stock, $.001 par value (the “Preferred Stock”), none of which are issued and outstanding.
All issued and outstanding capital stock has been duly and validly issued and is fully paid and non-assessable.
Except as set forth in Schedule 2.4 or the Strategic Alliance Agreement, there are no outstanding shares of capital stock of the Company or warrants, options, agreements, convertible securities or other commitments pursuant to which the Company is or may become obligated to issue any shares of capital stock or other securities of the Company.  The number of shares of capital stock reserved for issuance is not subject to adjustment by reason of the issuance of the Shares or the shares of Common Stock issuable upon conversion thereof.  Except as set forth in Schedule 2.4 and except as set forth in the Related Agreements, there are no preemptive rights, contractual rights of first refusal or similar rights to purchase or otherwise acquire shares of capital stock of the Company pursuant to any provision of law, the Certificate of Incorporation or the By-Laws or any agreement to which the Company is a party.  
[bookmark: __RefHeading___Toc502117905]Financial Statements.
  [The Investor has been furnished with the unaudited balance sheet of the Company as of November 30, 2000 (the “Balance Sheet Date”) and the related unaudited consolidated statements of income for the 9-month period ended September 30, 2000 (the "Financial Statements").]  The Financial Statements have been prepared in accordance with generally accepted accounting principles applied on a consistent basis (“GAAP”) throughout the period covered thereby (except for the absence of footnotes).  Such balance sheet presents fairly the financial position of the Company as of the Balance Sheet Date, and reflects all material liabilities, contingent or other at the Balance Sheet Date, required by GAAP to be reflected therein, and such statements of income present fairly the results of operations of the Company for the period presented (subject to normal year-end adjustments).  Except as set forth in the Financial Statements or Schedule 2.5, the Company has no liabilities of a nature that would be required by GAAP to be reflected on a balance sheet, except liabilities incurred in the ordinary course of business since the Balance Sheet Date
[bookmark: __RefHeading___Toc502117906]Absence of Changes.
  Except as set forth in the Financial Statements or Schedule 2.6: since the Balance Sheet Date there has not been (a) any Material Adverse Effect, (b)  any payment of dividends on, or other distribution with respect to, or any direct or indirect redemption or acquisition of, any shares of the capital stock of the Company, or any agreement or commitment therefore or (c) any change in the accounting methods or practices followed by the Company.
[bookmark: __RefHeading___Toc502117907]Title; Condition of Property.
  Except for (i) liens for current taxes not yet delinquent, (ii) liens imposed by law and incurred in the ordinary course of business for obligations not past due to carriers, warehousemen, laborers, materialmen and the like, (iii) liens in respect of pledges or deposits under workers’ compensation laws or similar legislation or (iv) minor defects in title, none of which individually or in the aggregate, materially interferes with the use of such property, the Company has good title to all of its property and assets, personal or mixed, tangible or intangible, free and clear of all liens, security interests, charges and other encumbrances of any kinds or any other right of any third party (“Liens”).  The properties and assets of the Company used in the operation of its business are in good working condition and repair, ordinary wear and tear excepted.  The Company owns no real property.
[bookmark: __RefHeading___Toc502117908]Intellectual Property. 
To the Company’s knowledge, the Company owns or has the right to use all the Intellectual Property Rights (as defined herein) used in its business as currently conducted.  As used herein, the term "Intellectual Property Rights" means all U.S. patents, licenses, trademarks, service marks, trade names, copyrights, inventions, trade secrets, proprietary processes and formulae, applications for U.S. patents, trademarks, service marks, and copyrights, and other industrial and intellectual property rights.
Set forth on Schedule 2.8(b) is a complete list of all patents, and all registered trademarks, trade names, service marks, copyrights, and any applications therefor, included in the Company Proprietary Rights, specifying the jurisdictions in which each such Company Proprietary Right has been issued or registered or in which an application for such issuance and registration has been filed, including the respective registration or application numbers and the names of all registered owners.  
The Company is not in violation of any material licenses, sublicenses or other agreements as to which the Company is a party and pursuant to which the Company or any other person is authorized to use any Intellectual Property of any third party (the "Third Party Proprietary Rights").   Such licenses, sublicenses and agreements are in full force and effect and, to the knowledge of the Company, with respect to parties other than the Company, are binding and enforceable against each of the parties thereto in accordance with their respective terms, subject to (i) laws of general application relating to bankruptcy, insolvency, and the relief of debtors and (ii) rules of law governing specific performance, injunctive relief, or other equitable remedies.  Except as set forth in Schedule 2.8(c), the execution and delivery of this Agreement by the Company, and the consummation of the transactions contemplated hereby, will not cause the Company to be in violation or default under any license, sublicense or agreement relating to Third Party Proprietary Rights, nor entitle any other party to any such license, sublicense or agreement to terminate or modify such license, sublicense or agreement.
The Company has taken reasonable precautions (i) to protect the Company Proprietary Rights and (ii) to maintain the confidentiality of its trade secrets, pending patent applications, know-how and other confidential Company Proprietary Rights.  
No claim has been asserted or, to the knowledge of the Company, is threatened by any person, to the effect that the use by the Company of the Company Proprietary Rights infringes on any copyright, patent, trademark, service mark or trade secret or other intellectual property right of any third party.  To the knowledge of the Company, there is no unauthorized use, infringement or misappropriation of any of the Company Proprietary Rights by any third party, including any employee or former employee of the Company.
Each current or former employee and officer of the Company that contributed to the creation or invention of any of the Company Proprietary Rights is bound by provisions regarding confidentiality and assignment of rights with respect to any such creation or invention.  To the knowledge of the Company, no employee or officer of the Company is in violation of any term of any employment contract, proprietary information and inventions agreement, non-competition agreement, or any other contract or agreement relating to the relationship of any such employee or officer with the Company or any previous employer.
[bookmark: __RefHeading___Toc502117909]Litigation.
  There is no action, suit, claim, proceeding or investigation, at law, in equity or otherwise, or by or before any governmental instrumentality or other agency, now pending, or, to the Company's knowledge, threatened against or affecting the Company, except for such actions, suits, claims, proceedings and investigations that, if determined in a manner adverse to the Company, could not reasonably be expected to have a Material Adverse Effect.
[bookmark: __RefHeading___Toc502117910]No Defaults.
  The Company is not in violation or breach of, or in default under, and to the knowledge of the Company, there exists no condition, event or act which after notice, lapse of time, or both, could constitute a violation or breach by the Company of, or a default by the Company under, any provision of (a) the Certificate of Incorporation or the By-Laws, (b) any note, indenture, mortgage, lease, contract, purchase order or other instrument, document or agreement to which the Company is a party or by which it or any of its property is bound or affected or (c) any ruling, writ, injunction, order, judgment or decree of any court, administrative agency or other governmental body, where such violation, breach or default with respect to (b) or (c) above would have a Material Adverse Effect on the Company.  
[bookmark: __RefHeading___Toc502117911]Taxes.
  The Company has filed all material Federal, state, local and foreign returns relating to Taxes (as hereinafter defined) which are required to be filed by it.  The Company has paid all Taxes pursuant to such returns or pursuant to any assessments received by it or which it is obligated to withhold from amounts owing to any employee, creditor or third party (and the Company has withheld all Taxes that it is obligated to withhold), except, in each case, for those which are not yet due and payable pursuant to such returns.  The  income tax returns of the Company have never been audited by state or Federal authorities.  As used herein, "Taxes" means all taxes, fees, levies, duties, charges and other assessments imposed by any Federal, state or local government, taxing authority, subdivision or agency thereof, including, without limitation, all income, franchise, property, excise, sales, use, payroll, unemployment and social security taxes and withholding, and all interest, penalties and additions to tax or additional amounts thereto.  
[bookmark: __RefHeading___Toc502117912]Agreements.
  Except as set forth in Schedule 2.12, the Company is not currently a party to any written or oral (a) agreement or indenture relating to the borrowing of money or to the mortgaging, pledging or otherwise placing a lien on any assets of the Company; (b) guaranty of any obligation for borrowed money or otherwise; (c) lease or agreement under which the Company is lessee of or holds or operates any tangible property, real or personal, owned by any other party; or (d) agreement or other commitment for capital expenditures in excess of $100,000 (such contracts, agreements, arrangements, understandings or commitments are collectively referred to herein as the “Material Agreements”).  The Company, and to the best of the Company’s knowledge, each other party thereto are not in default (with due notice or lapse of time or both) under any Material Agreement.  
[bookmark: __RefHeading___Toc502117913]Compliance.
  To the Company’s knowledge, the Company has (a) complied in all material respects with all Federal, state, local or foreign laws, statutes, ordinances, rules, regulations and orders applicable to its business and (b) all Federal, state, local and foreign governmental licenses, registrations and permits material to or necessary for the conduct of its business, the failure to comply with which could reasonably be expected to have a Material Adverse Effect and such licenses, registrations and permits are in full force and effect.  No proceeding is pending or, to the Company's knowledge, threatened to revoke or limit any thereof.
[bookmark: __RefHeading___Toc502117914]Insurance.
  The Company maintains as to its properties and business, with financially sound and reputable insurers, insurance against such casualties and contingencies and of such types and in such amounts as is customary for companies similarly situated.  The Company has not received any notice from any insurance carrier claiming that the Company is in default with respect to any provision contained in any insurance policy. 
[bookmark: __RefHeading___Toc502117915]No Governmental Consent or Approval Required.
  Subject to the accuracy of the representations and warranties of the Investor set forth in Article III, no authorization, consent, approval or other order of, declaration to, or filing with, any governmental agency or body or any other person is required for or in connection with the valid and lawful authorization, execution, delivery and performance by the Company of this Agreement and the Related Agreements, for or in connection with the valid and lawful authorization, issuance, sale and delivery of the Shares other than (i) filings pursuant to Federal or state securities laws (all of which filings have been made by the Company, other than those which are required to be made after the Closing and which will be duly made on a timely basis) in connection with the sale of the Shares and (ii) with respect to the [Amended and Restated] Registration Rights Agreement, the registration of the shares covered thereby with the Securities and Exchange Commission (the “Commission”) and filings pursuant to state securities laws.
[bookmark: __RefHeading___Toc502117916]Registration Rights.
  Except as contemplated by the [Amended and Restated] Registration Rights Agreement, no person has any right to cause the Company to effect the registration under the Securities Act of any shares of Common Stock or any other securities of the Company.
[bookmark: __RefHeading___Toc502117917]Brokers.
  The Company has not employed any agent, broker or finder in connection with the transactions contemplated by this Agreement.  
[bookmark: __RefHeading___Toc502117918]Environmental Matters.
   The Company is not in violation of any applicable statute, law or regulation relating to the environment or occupational health and safety, and to the best of the Company’s knowledge, no material expenditures are or will be required in order to comply with any such existing statute, law or regulation.
[bookmark: __RefHeading___Toc502117919]Representations and Warranties of the Investor.
  The Investor represents and warrants to the Company that:
[bookmark: __RefHeading___Toc502117920]Investment.
  The Investor is acquiring the Shares for its own account, for investment and not for, with a view to, or in connection with the distribution thereof.
[bookmark: __RefHeading___Toc502117921]Access to Information.
  The Investor or its representative during the course of this transaction, and prior to the purchase of any Shares, has had the opportunity to ask questions of and receive answers from representatives of the Company concerning the terms and conditions of the offering of the Shares, and to obtain any additional information, documents, records and books relative to the Company, its business, necessary to make an informed investment decision relative to the financial data and business of the Company.
[bookmark: __RefHeading___Toc502117922]General Access.
  The Investor or its representative have received and read or reviewed, and are familiar with, this Agreement and confirm that all documents, records and books pertaining to the Investor’s investment in the Company and requested by the Investor or its representative have been made available or delivered to him.  
[bookmark: __RefHeading___Toc502117923]Sophistication and Knowledge.
  The Investor or its representative has such knowledge and experience in financial and business matters that he is capable of evaluating the merits and risks of the purchase of the Shares.  The Investor can bear the economic risks of this investment and can afford a complete loss of its investment.
[bookmark: __RefHeading___Toc502117924]Accredited Investor.
  The Investor (A) (i) has sufficient knowledge and experience in business and financial matters and with respect to investments in securities of privately held companies so as to enable it to analyze and evaluate the merits and risks of the investment contemplated hereby, and (ii) is able to bear the economic risk of such investment, and (B) is an “accredited investor” as that term is defined in Regulation D promulgated under the Securities Act. 
[bookmark: __RefHeading___Toc502117925]Power and Authority.
  The Investor has all requisite power and authority to carry out the transactions contemplated hereby, and the execution, delivery and performance by the Investor of this Agreement, the Strategic Alliance Agreement and the Related Agreements to which the Investor is a party have been duly authorized by all requisite action respecting the Investor.  This Agreement, the Strategic Alliance Agreement and the Related Agreements to which the Investor is a party have been duly executed and delivered on behalf of the Investor and constitute the valid and binding obligations of the Investor, enforceable in accordance with their respective terms, subject to (i) laws of general application relating to bankruptcy, insolvency, and the relief of debtors and (ii) rules of law governing specific performance, injunctive relief, or other equitable remedies.  The execution, delivery and performance of this Agreement, the Strategic Alliance Agreement and the Related Agreements, and compliance with the provisions hereof and thereof by the Investor, do not and will not, with or without the passage of time or the giving of notice or both, (a) violate any law, rule, statute, regulation or ruling, order or judgment of any court, administrative agency or other governmental entity applicable to the Investor or any of its assets, (b) violate or conflict with any provision of its organizational documents as in effect on the Closing Date, (c) conflict with, result in a breach of, constitute a default under, result in the acceleration of, create in any party the right to accelerate, terminate, modify or cancel, or require any notice under any contract to which the Investor is a party or by which any of the assets of the Investor are bound, or (d) result in the imposition of any lien upon any of the assets of the Investor other than any such violations, conflicts, breaches, defaults or liens which individually or in the aggregate could not reasonably be expected to have a material adverse effect on the ability of the Investor to perform its obligations under this Agreement, the Strategic Alliance Agreement and the Related Agreements.
[bookmark: __RefHeading___Toc502117926]Conditions Precedent to Closing.
[bookmark: __RefHeading___Toc502117927]Conditions Precedent to Closing by the Investor.
  The obligation of the Investor to purchase and pay for the Shares being purchased by the Investor is subject to satisfaction of the following conditions precedent at or before the Closing, all of which shall be deemed waived or satisfied in the event all of the transactions contemplated to be effected at the Closing are consummated:
Representations and Warranties Correct. The representations and warranties made by the Company in Section 2 shall be true and correct when made, and shall be true and correct at the time of the Closing, with the same force and effect as if they had been made at and as of the time of the Closing.
Registration Rights Agreement.  An [Amended and Restated] Registration Rights Agreement, substantially in the form attached in Exhibit C (the “[Amended and Restated] Registration Rights Agreement”), shall have been executed and delivered by the Company and the number of holders of Common Stock party to such agreement required for such amendment.
Stockholders’ Agreement.  The Company, R. Martin Chavez and Raj Mahajan (collectively, the “Founders”), shall have executed a Stockholders’ Agreement substantially in the form attached in Exhibit D (the "Stockholders Agreement").
Certificates and Documents.  The Company shall have delivered to the Investor: 
a copy of the Certificate of Incorporation, as in effect immediately prior to the Closing, certified by the Secretary of the State of the State of Delaware, and a certificate, as of the most recent practicable date, of the Secretary of State of the State of Delaware as to the Company's corporate good standing; and
a certificate of the Secretary of the Company dated as of the Closing Date, certifying as to the incumbency of officers of the Company executing this Agreement, the Related Agreements and all other documents executed and delivered in connection herewith and therewith.
			(e)	Employment Agreement.  The Company shall have entered into an Employment Agreement with R. Martin Chavez in the form of Exhibit E attached hereto
[bookmark: __RefHeading___Toc502117928]Conditions Precedent to Closing by the Company.
  The obligation of the Company to sell and deliver the Shares is subject to satisfaction of the following condition precedent at or before the Closing:
Representations and Warranties Correct. The representations and warranties made by the Investor in Section 3 shall be true and correct when made, and shall be true and correct at the time of the Closing, with the same force and effect as if they had been made at and as of the time of the Closing.
Registration Rights Agreement.  The [Amended and Restated] Registration Rights Agreement, shall have been executed and delivered by the Investor and the number of holders of Common Stock party to such agreement required for such amendment.
Stockholders Agreement.  The Investor shall have executed the Stockholders’ Agreement.
Payment.  As consideration for the Shares, the Investor shall have delivered to the Company (i) $3,800 in cash and (ii) the Strategic Alliance Agreement substantially in the form attached in Exhibit A executed by the Investor.
[bookmark: __RefHeading___Toc502117929]Information and Reports.
[bookmark: __RefHeading___Toc502117930]Access to Records and Personnel.
 	The Company shall permit the Investor and such persons as it may designate, at the Investor’s expense, to visit and inspect any of the properties of the Company, examine its books, discuss the affairs, finances and accounts of the Company with its officers, employees and public accountants, all at reasonable times and upon reasonable notice. 
[bookmark: __RefHeading___Toc502117931]Financial Reports.
  The Company agrees to furnish the Investor with the following:
Within 120 days after the end of each fiscal year of the Company, an audited (consolidated) balance sheet of the Company (and its subsidiaries, if any), as of the end of such fiscal year and the related audited consolidated statements of income, stockholders’ equity and cash flows for the fiscal year then ended, prepared in accordance with generally accepted accounting principles and certified by a firm of independent public accountants selected by the Board of Directors of the Company; 
within 60 days after the end of each fiscal quarter of the Company, an unaudited (consolidated) balance sheet of the Company (and its subsidiaries, if any), as of the end of such fiscal quarter and the related unaudited consolidated statements of income, stockholders’ equity and cash flows for the fiscal quarter then ended, prepared in accordance with generally accepted accounting principles and certified by the President or the Chief Financial Officer of the Company; 
no later than 20 days prior to the start of each fiscal year, (consolidated) capital and operating expense budgets, cash flow projections and income and loss projections for the Company (and its subsidiaries, if any) in respect of such fiscal year, all itemized in reasonable detail and prepared on a monthly basis, and, promptly after preparation, any revisions to any of the foregoing.
[bookmark: __RefHeading___Toc502117932]Limitations on Rights of the Investor Under Section 5.
  The foregoing provisions of this Section 5 to the contrary notwithstanding, the Investor shall not have any rights and the Company shall not have any obligations under the foregoing provisions of this Section 5 upon the earlier of (i) such time as the Investor (including any of its Affiliates) shall fail to own less than 5% of the outstanding capital stock of the Company on a fully diluted basis giving effect to the conversion or exercise of all outstanding securities convertible or exchangeable into capital  stock of the Company and (ii) the closing of a public offering  pursuant to an effective registration statement under the Securities Act covering the offer and sale of Common Stock for the account of the Company to the public.
[bookmark: __RefHeading___Toc502117933]Miscellaneous.

[bookmark: __RefHeading___Toc502117934]Confidentiality.  All information obtained by the Investor pursuant to or related to the execution of this Agreement, the other Related Agreements, or pursuant to information rights granted hereunder, is confidential and each recipient shall (i) maintain the same in confidence; provided, that, each recipient may disclose the same on a confidential basis to its limited partners, officers, directors, employees, partners, attorneys, accountants and affiliates (the “Permitted Recipients”) so long as the Permitted Recipients are bound to maintain such information confidential, and (ii) take all reasonable measures to prevent any Permitted Recipient of such recipient from disclosing the same.  A recipient, however, shall not be required to maintain the confidentiality of those portions of the confidential information received by such recipient that (i) become generally available to the public other than as a result of a disclosure by such recipient, (ii) were available to such recipient on a non-confidential basis prior to the disclosure of such information to the recipient pursuant to this Agreement or the other Related Agreements, provided that the source of such information was not known by the recipient to be bound by a confidentiality agreement with or other contractual, legal or fiduciary obligation of confidentiality to the Company with respect to such material or (iii) become available to such recipient on a non-confidential basis from a source other than the Company or their agents, advisors or representatives, provided that the source of such information was not known by the recipient to be bound by a confidentiality agreement with or other contractual, legal or fiduciary obligation of confidentiality to the Company with respect to such material.  If a recipient of confidential information is required by applicable law or regulation or by legal process to disclose any confidential information or any other information concerning the Company, then such recipient will promptly give notice to the Company, as appropriate, of such requirement in order to enable the other party to seek an appropriate protective order or other remedy, and consult with the other party in respect of taking steps to resist or narrow the scope of such requirement or legal process. In the event that such protective order or other remedy is not obtained, each recipient will disclose only that portion of the confidential information which is legally required to be disclosed and will use the best efforts to ensure that all confidential information and other information that is so disclosed will be accorded confidential treatment. 
[bookmark: __RefHeading___Toc502117936]Expenses.
  All costs and expenses, including, without limitation, fees and disbursements of counsel, financial advisors and accountants, incurred in connection with this Agreement, the Strategic Alliance Agreement, the Related Agreements and the transactions contemplated hereby and thereby shall be paid by the party incurring such costs and expenses whether or not the Closing shall have occurred.
[bookmark: __RefHeading___Toc502117937]Survival of Representations and Warranties.
  The representations and warranties contained herein shall survive until the date that is six months following the Closing.  Either party may rely on such representations and warranties irrespective of any investigation made, or notice or knowledge held by, it or any other person.  
[bookmark: __RefHeading___Toc502117938]Entire Agreement; Effect on Prior Documents.
  This Agreement and the other documents referred to herein or delivered pursuant hereto contain the entire agreement among the parties with respect to the financing transactions contemplated hereby and supersede all prior negotiations, commitments, agreements and understandings among them with respect thereto.
[bookmark: __RefHeading___Toc502117939]Notices.
  Any notice or communication given pursuant to this Agreement by any party to any other party shall be in writing and shall be sufficiently given if personally delivered, sent by facsimile or other means of electronic transmission (other than e-mail) or by overnight courier with a reputable tracking system (such as FedEx, UPS and Airborne) or sent by registered or certified mail, return receipt requested, postage prepaid, to the parties at the following addresses or to such other address as any party may hereafter designate to the others by like notice:
(i)	if to the Company, to:

Kiodex, Inc.
3 New York Plaza, 15th Floor
New York, NY
Attention:  General Counsel
Facsimile:  646-437-3910
	with a copy to: 

John Kennedy, Esq.
Morrison & Foerster LLP
1290 Avenue of the Americas
New York, NY  10104
Facsimile: (212) 468-7900
(ii)	if to the Investor, to :

Enron Net Works, LLC
1400 Smith Street
Houston, Texas 77002-7361
Attn:
Telephone:
Facsimile:
	with a copy to:







Notices shall be deemed to have been given (i) when personally delivered, (ii) if mailed, on the earlier of (A) three days after the date on which deposited in the mails, and (B) the date on which received, or (iii) if sent by overnight courier or facsimile transmission, on the date on which received; provided, that notices of a change of address shall not be deemed given until the actual receipt thereof.  The provisions of this Section 6.5 shall not prohibit the giving of written notice in any other manner; any such written notice shall be deemed given only when actually received.
[bookmark: __RefHeading___Toc502117940]Binding Effect.
  This Agreement shall be binding upon and shall inure to the benefit of the respective heirs, executors, administrators, legal representatives, successors and assigns of the parties hereto.
[bookmark: __RefHeading___Toc502117941]Severability.
  If any one or more of the provisions contained in this Agreement, or any application thereof, shall be invalid, illegal or unenforceable in any respect, the validity, legality and enforceability of the remaining provisions contained herein and all other applications thereof shall not in any way be affected or impaired thereby.
[bookmark: __RefHeading___Toc502117942]Amendments; Waivers.
   This Agreement may be amended only by a written instrument executed by the Company and the Investor.  No such waiver or consent shall be valid unless in writing.  No failure or delay by any party in exercising any right and remedy shall operate as a waiver thereof, and a waiver of a particular right or remedy on one occasion shall not be deemed a waiver of any other right or remedy or a waiver on any subsequent occasion.  No course of dealing between the Company and the Investor shall operate as a waiver of any right or remedy by the Investor.
[bookmark: __RefHeading___Toc502117943]Counterparts.
  This Agreement may be executed in any number of counterparts, each such counterpart shall be deemed to be an original instrument, and all such counterparts together shall constitute but one agreement.
[bookmark: __RefHeading___Toc502117944]Governing Law.
  (a) This Agreement shall be governed by and construed in accordance with the internal laws of the State of New York, without regard to conflict of laws principles thereof that would cause the application of the laws of a jurisdiction other than the State of New York.
	(b)	Each party hereto hereby consents to the exclusive jurisdiction of a federal court located within the county of New York, State of New York, (or if there shall not be federal jurisdiction in such court, a state court located within the county of New York, State of New York) and irrevocably agrees that all actions or proceedings relating to or arising out of this Agreement shall be tried and litigated only in such court.  Each party hereto hereby waives to the extent not prohibited by applicable law, and agrees not to assert, by way of motion, as a defense or otherwise, in any such action, suit, or proceeding, any claim that it is not subject personally to the jurisdiction of the above-named courts, that it is immune from extraterritorial injunctive relief or other injunctive relief, that its property is exempt or immune from attachment or execution, that any such action, suit, or proceeding may not be brought or maintained in one of the above-named courts, that any such action, suit or proceeding brought or maintained in one of the above-named courts should be dismissed on the grounds of forum non conveniens, should be transferred to any court other than one of the above-named courts, or that this agreement or the subject matter hereof may not be enforced in or by any of the above-named courts.  Each of the parties hereto hereby consents to service of process in any such action, suit, or proceeding in any manner permitted by the laws of the State of New York, agrees that service of process by registered or certified mail, return receipt requested, to the persons and at the addresses set forth in Section 6.5 above, is reasonably calculated to give actual notice, and waives and agrees not to assert by way of motion, as a defense or otherwise, in any such action, suit or proceeding any claim that such service of process does not constitute good and sufficient service of process.
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IN WITNESS WHEREOF, the parties have executed this Common Stock Purchase Agreement under seal as of the date first above written.
KIODEX, INC.


By:	
Name:
Title:


ENRON NET WORKS, LLC


	By: 


By:	
Name:
Title:
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