
	[image: ]
	

ENRON NORTH AMERICA CORP. WORLDWIDE ENERGY SOLUTIONS
	



CONFIDENTIAL




	INTEROFFICE
	MEMORANDUM

TO:	Mark Haedicke	DATE:	August 25, 2000
FROM:	Shonnie Daniel	DEPARTMENT:  ENA Legal
SUBJECT:	Project 20/20


	Enron North America ("ENA") is finalizing a proposed disposition of 100% of the membership interests in the following Delaware limited liability companies (the “Transferred Entities”) to Northern Border Intermediate Limited Partnership (“NBP”) for $204,000,000. 

1.  ECT Wind River, L.L.C. - ECT Wind River, L.L.C. holds a 35% membership interest in Lost Creek Gas Gathering, L.L.C. (“Lost Creek”).  Lost Creek owns a 123 mile, 24-inch gas gathering header in the Wind River Basin in Wyoming which is scheduled to be in service by September 30, 2000 and a reserve account of $3,465,000 for anticipated capital contributions to Lost Creek in connection with the term conversion of the financing under the Lost Creek Credit Agreement.
2.  ECT Powder River, L.L.C. - ECT Powder River, L.L.C. holds a 33.33% membership interest in Fort Union Gas Gathering, L.L.C. (“Fort Union”).  Fort Union owns a 106 mile, 24-inch gas gathering header in the Powder River Basin in Wyoming which was placed into service on August 31, 1999.
3.  Enron Midstream Services, L.L.C. - Enron Midstream Services, L.L.C. (“EMS”) provides gas gathering services to producers on multiple lateral gas gathering lines that it owns, or has contracted for, and that are connected to the Fort Union pipeline.  Additionally, EMS holds ten percent (10%) of the common membership interests and twenty percent (20%) of the Preferred A Units in Bighorn Gas Gathering, L.L.C. (“Bighorn”) (Lost Creek, Fort Union and Bighorn are collectively referred to as the “Gathering Companies”).  Bighorn owns a gas gathering system in Campbell and Sheridan Counties, Wyoming. 
Set forth below are certain risks associated with the proposed transaction:


 A Hart-Scott-Rodino filing was made with regard to the EMS portion of this transaction on August 22, 2000.    Early termination of the waiting period was requested on August 24,2000.

 The transaction includes certain preferential rights within a “Specified Geographical Area” that includes the eastern two-thirds of the State of Wyoming and the south-eastern quarter of the State of Montata for five years after the closing date of the transaction as follows:

If ENA or any of its wholly-owned subsidiaries  proposes to develop or acquire an interest in, directly or indirectly, a natural gas processing plant, natural gas gathering system, transportation pipeline, or gas transmission system all or part of which is located in the Specified Geographical Area, other than (i) sales or distribution pipelines or systems connecting to local distribution companies or end users and (ii) any gas transportation pipeline or gas transmission system in the I-80 Corridor (each a “Specified Project”), ENA must offer NBP the  preferential right to participate with ENA for 100% of the asset based equity portion of the Specified Project. A Specified Project developed by ENA as part of a transaction that is primarily a producer finance transaction is excluded from this provision. 
If NBP or Northern Border Partners, L.P. or any of its subsidiaries proposes to develop or participate in, directly or indirectly, a Specified Project, then NBP must offer ENA the preferential right to participate for 100% of the gas or other energy linked commodity transactions and producer outsourcing opportunities related to the Specified Project, including access to gathering or transportation services on the Specified Project.
· ENA is making various representations and warranties with related indemnification obligations regarding the Transferred Companies and the Gathering Companies.  All representations and warranties are qualified by materiality.  Representations and warranties for the Gathering Companies are additionally limited to knowledge.  ENA is expressly disclaiming any representation or warranty as to the jurisdictional status (as relating to Federal Energy Regulatory Commission jurisdiction) of the assets of the Gathering Companies.  There is a $2,000,000 basket and indemnification obligations are limited for each of the Transferred Companies to that portion of the purchase price allocated to such company.  The indemnification obligations survive for two years from the closing date of the transaction.

· In Connection with the construction of the Lost Creek gathering system a number of issues were addressed with the Bureau of Land Management relating to the Environmental Impact Study on the routing of the gathering system at the crossing of the Oregon Trail.  The route ultimately selected crossed the Oregon Trail at the site of a uranium tailings mill in the process of remediation.  The Nuclear Regulatory Commission consented to this crossing. The construction of the gathering system through this site was without incident. In connection with the project finance of the gathering system, Lost Creek purchased environmental liability insurance of $15,000,000 to cover any potential liability related to location at this site.  The environmental representation and warranty being made by ENA has been investigated with the officers and project managers and all responses have been favorable.  

· Because of the affiliated nature of this transaction, NBP must receive the special approval of its audit committee.  The audit committee hired GulfStar Group, Inc. to perform a fairness evaluation and on August 21, 2000, Gulfstar issued a favorable fairness evaluation.  The audit committee additionaly has retained its own legal counsel, Haynes and Boone to assist in the fairness evaluation.

· The Lost Creek and Fort Union Limited Liability Company operating agreements contain preferential rights by the other members to the purchase of any membership interest being sold.  The operating agreements do not contain a change of control provision.  This transaction has been structured as a sale of the entity owning the membership interest, not a sale of the membership interest.   

· It is contemplated that a number of ENA employees currently managing, operating and working commercial origination activities on or related to the Transferred Companies will be transferred to a Northern Plains Natural Gas Company subsidiary and will continue to manage the Transferred Companies. Offers of employment have been made to these employees.

· We have analyzed and addressed a number of legal issues, including, without limitation, issues involving the Hart-Scott-Rodino Antitrust Improvements Act, various other regulatory issues and required third-party consents.

cc:	Dave Delainey	EB 3319
	Brian Bierbach	EB 3543A
	Tim Detmering	EB 3329
	Jeff Donahue	EB 3228
	Julia Murray	EB 3835
	Brian Redmond	EB 3566
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