[bookmark: zzmpFIXED_LHFirstPage]ALSCHULER GROSSMAN STEIN & KAHAN LLP
ATTORNEYS AT LAW
[bookmark: zzmpFIXED_LHFirstPage][bookmark: zzmpFIXED_LHFirstPage]
Memorandum to Richard Sanders

Page 5
Memorandum

	To:
	Richard Sanders

	From:
	Steve Howard

	Date:
	February 13, 2001

	In Re:
	Deposition of William Mellin Day #3

	File No.:
	12169.202214

	


William Mellin's deposition continued on Wednesday, February 7, 2001.
Kevin McCarthy, for Nat West, asked questions for two thirds of the session.  I took up the rest of the time.
Murphy spent a lot of time going through various warnings, disclaimers and disclosed risks in the offering documents.
When asked why NSM failed to achieve its business plan, Mellin referred to the facts reported by Keith Brisse in the October 1998 meeting.  Principally, Mellin said, NSM failed to use its cash as it said it would in the offering document, including initial diversions of proceeds, an imprudent scrap purchase, acquiring the wrong tool, poor decisions about the refactory, and certain civil engineering relating to the DRI facility.  "We thought SDI and Keith Busse would be in control of cash at the closing."
Mellin said, "Management Company was responsible for everything that happened at the mill."  As a member of Management Company, Enron should have been involved in, or at least been aware of, all of NSM's purchases.
[In trying to distinguish between a misrepresentation case and a malfeasance case, we may be able to work with the fact Farallon sued ECT Securities, not Enron or ECT Thailand.]
During my questioning, Mellin would not concede that Farallon's purchases of NSM bonds on 3/2/98 were not from ECT Securities.  His position was that Farallon bought from the underwriters as a group.  He knows of no transaction records that show any of the NSM Notes passing through ECT Securities, other than the plan of distribution disclosure in the Offering Memorandum, which allocated bonds among the four Initial Purchasers in accordance with the agreed fee split (i.e., this allocation was a plug to make the fees come out.)
[We need to find out if ECT Securities has any trading records for 3/2/98 or 3/12/98.  Also, we should find, and produce, any Enron trading records of its purchases of the "B" notes, the "C" debentures, and the equity.  Precisely which entity bought each?  What records do we have?  We should know this before Brian is deposed.]
Mellin conceded that the NSM securities purchased by Farallon on 4/21 and 4/23/98 were not, to his knowledge, purchased from Enron or ECT Securities.
Mellin acknowledged that, if Enron had never had any involvement in NSM's affairs, Farallon might have bought its bonds anyway.
Mellin acknowledged that he was not misled in any way about Enron's involvement in, or commitment to, NSM's co-gen facility and that Farallon would have bought its NSM bonds even if Enron had no involvement with the co-gen facility.
Mellin's copies of the road show slides (Ex. 1637), the supplement to the red herring (Ex. 1649), the final offering memorandum (Ex. 1647), and the supplement to the final offering memorandum (Ex. 892) contain virtually no notes.  He has no copy of the red herring, in his files at all.  He speculated that he took notes on other copies of these documents and later discarded them.
The only untrue information given to Farallon before 3/2/98 about ECT Securities or Enron was the representation that Management Company, of which Enron would be a member, would be in complete control of NSM.
Farallon received no documents directly from ECT Securities or Enron and spoke to no employee of ECT Securities or Enron (though he maintains that the road show presenters spoke for all of the Initial Purchasers.)
Mellin is unsure whether he knew in March 1998 that Enron was purchasing "Bs" or "Cs."  He knew Enron was purchasing some equity.
Mellin has no knowledge of what ECT Securities did or did not do as an Initial Purchaser or underwriter of the NSM bonds.  He doesn't know if ECT Securities or Enron was the source of any information communicated to Farallon.  He acknowledges that the Initial Purchasers may have allocated various due diligence tasks among themselves (but thinks all Initial Purchasers were "responsible" for all of the due diligence.)  He has no knowledge whether ECT Securities did any drafting or editing.  He doesn't know if any ECT Securities employees attended any road shows.
Mellin listed the following as false representations or omissions to investors that ECT Securities knew were false or omitted:
1.	The Management Company would be in complete control of NSM;
2.	The new investors would transform NSM into a prudently managed Western style international enterprise;
3.	The reasons why Koch was not purchasing NSM equity after it had earlier planned to (see 2/20 fax of NW to Farallon);
4.	Enron's undisclosed $725,000 fee;
5.	The undisclosed E & Y report.
When I asked Mellin why NSM failed, he responded with the following:
a.	NSM's plant and equipment could not produce low cost steel; 
b.	The Management Company failed to impose controls on NSM; 
c.	Scrap and raw material costs were greater than as represented, and foolish purchases were made; 
d.	The hot mill was not complete;
e..	SDI  was not actively involved in major portions of NSM's business;
f.	Gary Heasley was not really NSM's chief financial officer; 
g.	NSM's risks had not been mitigated; 
i.	The technology represented as proven was not, 
ii.	Key operating assumptions were not verified; and
iii.	The mill was poorly designed; and
h.	NSM in fact has never produced steel of the superior quality required by Preussag and Klochner and may not ever have been capable of doing so. 
Mellin expected people at Enron to be working for Management Company full time (though not necessarily in Thailand).
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