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The deposition of Ralph Hellmold, designated due diligence expert for a number of plaintiffs, including Farallon and Legg Mason, commenced today at Sullivan & Cromwell in New York.  The lead questioner was Frank Razzano of Dickstein, Shapiro representing Natwest.  In fact, Razzano consistently referred to Natwest and McDonald in one breath and often used the words “we” and “us” to refer to both.  At one point Razzano mistakenly characterized himself as counsel for McDonald, which took McDonald’s lawyer a bit by surprise.
Hellmold was hired by Tom Hatch in late December 2000 to write a report for Hatch’s various clients evaluating the performance of Natwest and McDonald (not PaineWeber or ECT.)  Hatch is paying $50,000 for the report and $5,000 per day thereafter.  About two weeks ago, after Hellmold had produced his report for Hatch, Bruce MacLeod retained Hellmold on behalf of Farallon and Oaktree (and apparently Legg Mason) to expand his work to develop opinions about PaineWeber and ECT; Hellmold has started reading documents but has not finished his work.  Hellmold and MacLeod have discussed issues of disclosure and due diligence (consistently two different concepts for Hellmold) in the context of ECT.  MacLeod has argued his case, but Hellmold has not concluded.  Prior to my objecting (see below) Hellmold did not intend to produce another report.  He is charging MacLeod a $10,000 retainer and $5,000 per day.
I took the position today that I am entitled to have Hellmold finish his work concerning ECT and that he must prepare a report on his opinions about ECT, before I depose him, or he can’t testify at trial against ECT.  MacLeod has not formally agreed, but he is not really fighting me either.
[Hatch really does not want Hellmold to write anything negative about, or testify negatively about, ECT, so I think the next several days or so present a great opportunity to test a possible settlement of the claims against ECT only.  I will call you about this.]
Hellmold has never himself worked on a 144A offering.  (Neither has McGrath; but the way he wrote his report, it doesn’t matter.)  The NASD revoked the broker/dealer license of one of Hellmold’s personal companies for not making some filing.  This sounds worthy of further investigation. 
Hellmold testified once before as a plaintiffs’ due diligence witness in the Phar-Mor case.  He agreed to produce his report; we need to be sure to get it.
All of Hellmold’s complaints are really about disclosure, not diligence.
In addition to the alleged inadequate disclosures set forth in Hellmold’s report, Hellmold is working on one other area of possibly defective disclosure—namely, descriptions of the status of the mill and the quality and quantity of steel being produced at the time of the offering.  In this regard Hellmold pointed out various apparently inconsistent disclosures in the documents about the status of the mill—failure to warn investors that mill is not yet producing steel in commercial qualities and quantities.  Underwriters should have asked Preusag and Klockner if the steel coming off the line was of a quality that they will buy.  In other word, the underwriters needed to satisfy themselves that the only thing holding up production was a lack of cash.
Hellmold re off-takes:  Because the underwriters knew about the problem, they can’t just rely on their lawyers.
Hellmold is very critical of the underwriters’ not updating the projections, but does not make that one of his inadequate disclosure points.
Out of nowhere, Hellmold said “the co- gen isn’t going to work.”  I need to find this reference in the transcript and understand it.
Hellmold has an interesting take on the Management Company, and it isn’t that bad for Enron.  He thinks that the investors saw the representations that the Management Company would be in complete control ands a representation that SDI would be in complete control.  Hellmold says that investors knew the Enron knew nothing about running a steel mill; Enron was just in it for the co-gen facility.  And McDonald was only useful for finance.  The real manager was to be SDI.  The Managing Company was just a euphemism for SDI, who was always named first, when the Management Company members were listed.  Find these passages (Hellmold covered the subject twice) and be ready to use them.  Hellmold said, of the three strategic investors, only SDI was qualified to exercise complete control over the operations and finances of a steel company.
The investors expected SDI to be in complete control.  The offering memorandum should have disclosed that SDI’s contract said that SDI had no management responsibility.
Razzano never clearly asked if SDI in fact did what the investors expected.  I should.
SDI got its NSMstock as consideration under the licensing agreement, not the management agreement.
Hellmold appears to have double counted some of the SDI fees—should be $5.5 million ($2m annual fee, $1.3m incentive fee, $2.1 tax gross up, and $.1 expenses), not $8.8 million.
Hellmold said that Busse either lied in the road shows or lied to Windigo.
In ranting on about quality problems, Hellmold said that if the steel was great, it could have been sold.  Find this passage and use it for offtake questions.
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