In rejecting its original proposal to allow opportunity cost support for prices over the price cap, the Commission has committed numerous errors.  

First, this rejection is in direct contradiction to its finding that it is not implementing cost of service regulation. [Cite p. 52.]  The Commission rejected the notion of using cost of service regulation as the remedy for the California market because  . . . . ..  [cite]  However, the Commission is doing exactly that by not allowing marketers (even though they may not have significant amounts of generation) to use opportunity costs to support bids over the price cap.  Specifically, under the December 15 order such marketers may only report purchase price and so-called “other costs.”  Given that the vast majority of EPMI and EES’s sales into California are as a marketer rather than a generator[footnoteRef:2], this decision errs by subjecting them to actual cost-of-service regulation for sales into California, in spite of their market-based rate authority.   [2:  In fact EPMI owns only __ MW of generation that it could sell into California as compared to the thousands of MWs that it has at times marketed there.] 


Second, the Commission’s decision undermines its intent to enhance liquidity and reliability in the California markets by dis-incenting marketers (because they will be at substantial risk of being under-compensated) from participating in the market.  The following example shows this impact. 

A trader holds power at California Oregon Border (COB) that can be delivered either northern California or the Pacific Northwest.  Prices at Mid-Columbia (Mid-C) are trading at $250.  The trader purchased the power in an earlier month at $200.  The trader will have no interest in selling the power to California for less than $250, less the difference between incremental transmission costs (COB to Mid-C).  Given that there is no standard on what is a “reasonable” mark up or profit, the trader will actually prefer to sell to the northwest unless it can get a price higher than $250 in California.  Refund risk adds a real cost to the transaction.  (This is a risk separate from credit concerns that have also clouded the market).

This example is not hypothetical.  In fact, the FERC’s soft cap and absence of opportunity costs standard have directly produced the recent reliance on DOE emergency orders and the continued emergency alerts in California while no similar emergencies have been pronounced in the Pacific Northwest.	

Third, the basis for the Commission’s finding is simply factually wrong.  The Commission’s decision rests on the incorrect assumption that a seller's opportunity to sell power outside of California in real time does not exist because the major cash markets in the west (Palo Verde, California-Oregon Border and Mid-Columbia) close one hour before the California PX Day-Ahead market and this market in turn closes before the ISO ancillary service markets.   Rather, every major utility and marketer outside of California has a real time desk because it has to balance its load and generation in real time.  Accordingly, although the Dow Jones markets may have closed, there are still plenty of opportunities to buy and sell power real time outside of California and the prices there are loosely based on the Dow Jones index prices plus real time fundamentals considerations.

Fourth, the Commission’s finding incorrectly assumes that the opportunity cost concept introduces unworkable complexities to the ISO real-time imbalance market.  Rather opportunity costs are a necessary benchmark for determining whether prices are excessive.

Finally, although determining opportunity costs may be difficult, they are by no means impossible to determine, the Commission has found that it would allow such costs in determining how to price transmission reassignment, and opportunity costs must be considered in an analysis of market bids and prices. As noted in the Staff Report, generating capacity was scarce throughout the West this past summer, and on many peak days, prices at Mid-Columbia or Four Corners were as high or higher than market prices in California.  Opportunity costs are also an important factor for energy-limited units, who must select the limited number of hours when they can run, and will rightfully seek to do so in highest value hours.  Because of the Commissions’s proposal to go to a “pay as bid” scheme and require documentation of costs, the ability to measure opportunity cost will become critical.[footnoteRef:3] [3:  A further discussion on how opportunity costs work is contained in the Affidavit of Alan Comnes filed  . . . . .
] 

