SULLIVAN & CROMWELL
July 23, 2001
	MEMORANDUM TO:
	
	Vicky Sharp
(Enron Energy Services) 

	FROM:
	
	Kenneth M. Raisler

	RE:
	
	Light-Handed Regulatory Scheme for Retail Swaps



The CFTC could use its exemptive authority (17 U.S.C. § 4(c)) to create a regulatory program to permit retail swaps.  This could be done without legislation and could be done now (perhaps on a pilot basis).  The elements of the program could include:
Registration
· Either a new category of registration or registration of the retail swap dealer as a Futures Commission Merchant (“FCM”).  Individuals would not have to register (although the registrant may be required to represent that no involved individual is subject to statutory disqualification - - e.g. no criminal record).
· Also may have to become a member of the National Futures Association which may have certain responsibilities (see below).
Capital Requirements
· Minimum capital (e.g. $250,000) plus some kind of capital requirement to cover “open” retail positions/exposure.  With foreign currency, the capital charge ranges from 6%-20% of net exposed contract notional value, depending on the underlying currency.
Record keeping and Reporting
· Books and records appropriate for the business must be kept (likely for 5 years) and be made available for inspection by the CFTC and/or the Department of Justice.
· There may be some limited reporting of volumes of transactions and transaction type to the CFTC and/or NFA.
Disclosure and Sales Practice
· Perhaps provide a standard form disclosure document to retail participants.  In addition, there may be some general sales practice rules or guidelines including a “know your customer” standard (consistent with NFA’s current rule) likely to be subject to audit by the NFA.
Antifraud Rules
· NFA to develop an antifraud rule for retail swaps which it can apply where appropriate (it is currently developing such a rule for retail foreign exchange).  The CFTC also can apply its antifraud rule and also may elect to amend its rule.
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