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SEC Proposes Rules To Ban Selective Disclosure and Clarify Insider Trading Laws
[bookmark: ClientMemo_BeginTyping]The SEC yesterday proposed new rules to ban selective disclosure of material information and to clarify insider trading rules.  The proposed rules include: 
· Selective Disclosure:  New Regulation FD (Fair Disclosure) would bar companies from selectively disclosing material information.  In particular, proposed Regulation FD would require that: (1) whenever an issuer intentionally discloses material information, it do so through public disclosure, not through selective disclosure; and (2) whenever an issuer learns that it has made a non-intentional material selective disclosure, it make prompt public disclosure of that information.
· Use/Possession Issue:  Insider trading liability would arise when a person trades while “aware” of material nonpublic information.  Under current law, courts have split on the issue of whether insider trading liability requires trading while in “knowing possession” of material nonpublic information, or proof that the trader “used” the information in trading. 
· Misappropriation of Information Theory Involving Family and Other Personal Relationships:  A new rule would clarify when a person receiving confidential information from a family member or through another personal relationship would owe a duty of trust or confidence to the person giving the information and therefore could not trade on that information. 
In announcing the proposals, the SEC said: 
The Commission has become increasingly concerned about the growing incidence of “selective disclosure” of material corporate information.  In many reported incidents, companies selectively disclosed important information – such as upcoming earnings figures – in conference calls or meetings that are open only to selected securities analysts and/or institutional investors, and which exclude members of the public and the media.  Those privy to selectively disclosed information have an unfair advantage over other investors, who learn of the information only if and when the issuer later makes full public disclosure.  By that time, the information often has resulted in a significant change in the share price or higher than usual trading volume. 
Selective disclosure undermines investor confidence in the integrity of our securities markets, and creates a serious potential for conflicts of interest by securities analysts. 
The SEC’s announcement and related materials are available at http://www.sec.gov/news/seledisc.htm.  The text of the proposed rules has not yet been released.
The proposals are quite significant in their insight into the SEC’s view of the securities markets and the role of information at a time when the speed and bandwidth of communications are increasing at exponential rates.  Public companies, as well as securities analysts and other market participants, should carefully monitor the progress of the proposals and, even prior to their adoption, consider their ramifications in the context of company-analyst communications, disclosure and trading activities.  A proactive response is important to avoid potential SEC enforcement action and private lawsuits in connection with market-sensitive developments. 
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