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	[bookmark: _DV_M0]ENRON DIRECT USASM
[bookmark: _DV_M1]ELECTRIC ENERGY SALES AGREEMENT
[bookmark: _DV_M2]AGGREGATE ANNUAL LIMIT OF 2,500,000 KWH (COMMERCIAL CUSTOMER)
[bookmark: _DV_M3][bookmark: _DV_M4][bookmark: _DV_M4][bookmark: Check54][bookmark: Check54][bookmark: _DV_M5][bookmark: Check55][bookmark: Check55][bookmark: _DV_M6][bookmark: Check56][bookmark: Check56][bookmark: _DV_M7][bookmark: Check57][bookmark: Check57][bookmark: _DV_M8][bookmark: _DV_M9][bookmark: _DV_M9]This Electric Energy Sales Agreement, including the defined terms and GTCs on the reverse, ("Agreement") is entered into by and between ENRON ENERGY SERVICES, INC., a Delaware corporation ("EESI"), 1400 Smith Street (77002), P. O. Box 4428, Houston, Texas 77210-4428 Attn:  Deal Capture, fax: 713-646-2621 (our address for notices) and __________________________________________________________________________, a _________________________ |_| Corporation, |_| Non-Profit Corporation, |_| General Partnership |_| Ltd. Partnership, |_| Sole Proprietor, |_| LLC  (check one) (D&B# 			) ("Customer") (each a "Party" and collectively the "Parties") and is effective as of the day next to your signature (the "Effective Date").  The words "we," "us" and "our" refer to EESI, and the words "you" and "your" refer to Customer.  Other terms are defined in the Definitions Section or where they appear.

	

	SECTION 1. BASIC TERMS AND CONDITIONS


[bookmark: _DV_M10]1.1  Scope.  Subject to satisfaction of the conditions set forth in Section 3, we will provide the full energy requirements of the location identified below (the "Facility") as provided in this Agreement and in accordance with applicable Law and Rules.  You will obtain the full energy requirements of the Facility exclusively through us for the Term of this Agreement.
	[bookmark: _DV_M11]FACILITY INFORMATION
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	[bookmark: _DV_M20]Local Utility:  __________________________________________
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[bookmark: _DV_M23]Meter #_______________________________________________
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[bookmark: _DV_M28][bookmark: _DV_M29][bookmark: _DV_M29][bookmark: _DV_C5][bookmark: _DV_C6][bookmark: _DV_C6][bookmark: _DV_M30][bookmark: Check58][bookmark: Check58][bookmark: _DV_M31][bookmark: _DV_M32][bookmark: Check59][bookmark: Check59][bookmark: _DV_M33]1.2  Term.  The purchase and sale of energy hereunder shall (i) commence on the Utility Transfer Date closest to October 1, 2001 and (ii) continue through the Utility Transfer Date closest to |_| 24 months, |_| 36 months, |_| 48 months, |_| 60 months (check one) after October 1, 2001 unless sooner terminated pursuant to this Agreement (the "Term").  The Term will not commence for the Facility until a Utility Transfer Date has occurred and will not be extended on account of delay by the Utility in effecting same.
[bookmark: _DV_M34]1.3  Energy Charge.  You will pay us $ 0. ______ per kWh for all energy usage at the Facility (the "Energy Charge").  The Energy Charge does not include Taxes and Utility Related Charges.  You will (i) pay Taxes as provided in Section 2.5 and (ii) pay directly to the Utility, or reimburse us if we have paid, all Utility Related Charges. "Utility Related Charges" means charges or surcharges by a Utility or ISO arising from or related to (i) transmission and distribution of energy and related services; (ii) "stranded costs" or "transition costs" and any other similar types of charges associated with the opening of your state's electric market to Competitive Suppliers; (iii) equipment rental (such as outdoor lighting or transformers); and (iv) system reliability, rate recovery, future payback of under-collections, amortization of above market purchases or energy load repurchases, public purpose programs and all similar items.
	[bookmark: _DV_M35]SECTION 2. OPERATIONAL TERMS


[bookmark: _DV_M36][bookmark: _DV_C7][bookmark: _DV_M37]2.1  Participation and Agency.  You will (i) participate in "retail access" (however defined) under applicable Law and Rules; (ii) take all actions that may be necessary in order to designate us as your Competitive Supplier; (iii) execute the customer authorization statement simultaneously herewith and any separate written agreements that may be required by a Utility in connection with this Agreement; (iv) pay all Utility deposits, connection fees and metering charges necessary to establish or maintain electric service, and (v) take such other actions reasonably requested.  You also appoint us as your limited agent so that we may obtain information from each Utility with respect to your billing and credit history, usage, load shape, and other similar data. You will cooperate with us to notify each Utility of this appointment.  Our responsibility as your limited agent under this Agreement is limited to the foregoing and does not create any fiduciary or other duties which may otherwise arise by operation of law.  
[bookmark: _DV_M38]2.2  Energy Delivery.   We will cause the energy to be delivered to the applicable Utility or ISO at any point of interconnection between the applicable third party transmission systems and those of the Utility or ISO (the "Delivery Point"), at our sole cost and expense.  Each Utility will be responsible for receiving the energy and distributing it to the Facility.  Title to and risk of loss related to the energy will transfer from us to you at the Delivery Point.  If we fail to deliver all or part of your energy requirements, we will pay any Energy Imbalance Charges on account of such failure; except and to the extent such failure is excused or caused by (i) Force Majeure, (ii) a default by you, or (iii) a Utility Curtailment Notice. 
[bookmark: _DV_M39]2.3  Utility Curtailment Notices.  You will notify us of and fully comply with all Utility curtailment or interruption orders or similar notices by a Utility requiring the interruption or curtailment of your energy usage (a “Utility Curtailment Notice”) and pay any and all Energy Imbalance Charges resulting from your failure to so comply.
[bookmark: _DV_M40]2.4  Force Majeure.  If either Party is rendered unable by Force Majeure to carry out, in whole or part, its obligations under this Agreement and such Party gives notice and full details of the event to the other Party as soon as practicable, then during such Force Majeure event, the obligations of the Party claiming Force Majeure (other than the obligation to make payments to the other Party as and when due) will be suspended.  The Party claiming Force Majeure will use commercially reasonable efforts to remedy the Force Majeure with all reasonable dispatch.
[bookmark: _DV_M41]2.5  Billing and Payment.   The Utility will send you an invoice for each billing cycle during the Term detailing the charges due the Utility with respect to your Facility ("Utility Invoice Amount") .  The Utility Invoice Amount will include the Energy Charge and the Utility Related Charges.  You will remit the invoiced amount to the payment address specified on the Utility invoice by the due date provided therein.  If you fail to pay any amounts due by the due date, you shall be responsible for and pay all fees, interest and penalties assessed by the Utility.  You will be responsible for and pay for all Taxes related to this Agreement whether imposed on you or us.  If each of the Parties are required to pay an amount in the same month, such amounts may be aggregated and each Party may discharge its obligations to pay through netting with the Party owing the greater aggregate amount paying the other Party the difference between the amounts owed.
[bookmark: _DV_M42][bookmark: _DV_M43]2.6  Security.   We may request that you provide (or extend, renew or increase) collateral as provided in the Rules, and upon delivery of such collateral, you grant us a present and continuing security interest in, lien on (and rights of setoff against), and assignment of all such collateral and resulting proceeds.  Upon your Default, we may exercise any rights and remedies with respect to the collateral and proceeds.
	
[bookmark: _DV_M44]SECTION 3.  YOUR SIGNATURE AND NOTICES


[bookmark: _DV_M45][bookmark: _DV_C8][bookmark: _DV_C9][bookmark: _DV_M46][bookmark: _DV_C10][bookmark: _DV_C11][bookmark: _DV_M47][bookmark: _DV_C12][bookmark: _DV_M48][bookmark: _DV_C13][bookmark: _DV_C14][bookmark: _DV_M49]THIS AGREEMENT WILL BE BINDING UPON YOU UPON SIGNATURE BELOW BY YOUR DULY AUTHORIZED REPRESENTATIVE (AND CONCURRENT EXECUTION OF THE CUSTOMER AUTHORIZATION STATEMENT).  UNDER THE RULES, HOWEVER, YOU HAVE UNTIL MIDNIGHT OF THE THIRD FEDERALFIVE BUSINESS DAYDAYS FOLLOWING SUCH SIGNATURE (AND RECEIPT OF OUR ELECTRICITY FACTS LABEL, TERMS OF SERVICE STATEMENT, “YOUR RIGHTS AS A CUSTOMER STATEMENT”SUMMARY AND DISCLOSURE LABEL, WHICH ARE PROVIDED HEREWITH) IN WHICH TO PROVIDE NOTICE TO US THAT YOU ELECT TO RESCIND, WITHOUT CHARGE OR PENALTY, YOUR CHOICE OF EESI AS YOUR COMPETITIVE SUPPLIER AND THIS AGREEMENT.  NO SIGNATURE BY US IS REQUIRED; PROVIDED, HOWEVER, THAT THIS AGREEMENT WILL NOT BECOME BINDING UPON US UNTIL COMPLETION OF (i) QUALITY CONTROL VERIFICATION AND (ii) A CREDIT CHECK OF YOU COMPLETELY SATISFACTORY TO US.  IF (i) AND/OR (ii) DO NOT OCCUR, OR IF YOU DO NOT PROVIDE THE CREDIT SUPPORT WE REQUIRE, WE WILL PROVIDE YOU WRITTEN NOTICE THEREOF WITHIN NOT MORE THAN 10 BUSINESS DAYS FROM THE EFFECTIVE DATE AND THIS AGREEMENT WILL BE VOID AND OF NO EFFECT, WITHOUT LIABILITY OF EITHER PARTY.

	
AUTHORIZED SIGNATURE:					PRINT:					
	
DATE:
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	Any questions or inquiries regarding this agreement may be directed to our service representative at (800) 837-9584 




	[bookmark: _DV_M56]DEFINITIONS


[bookmark: _DV_M57]"Competitive Supplier" means a retail electric energy supplier or electric service provider, however designated or defined,  under applicable Law and Rules. 
[bookmark: _DV_M58]"Energy Imbalance Charges" means charges imposed by a Utility or ISO (including excess costs of energy and losses due to Utility or ISO cash-outs or excess energy purchases) in the event that (i) your energy requirements vary from the amount of energy supplied by us or (ii) you fail to comply with a Utility Curtailment Notice.
[bookmark: _DV_M59]"Force Majeure" means an event which is not within the reasonable control of a Party, and which by the exercise of due diligence the affected Party is unable to overcome or obtain or cause to be obtained a commercially reasonable substitute therefor.  Force Majeure includes, without limitation, (i) an event of force majeure occurring with respect to a Utility or ISO and (ii) suspension, curtailment or interruption of service by a Utility or ISO.
[bookmark: _DV_M60]"ISO" means any independent system operator, regional transmission operator, "transco," power pool or grid or control area operator established and providing services to the Facility or other similar entity providing the same basic services as such entities and any successor thereto.
[bookmark: _DV_M61]"Law" means any applicable statute, law (including common law), ordinance, rule, regulation, ruling,  order, writ, injunction, judgment, decree, directive, policy or other legal or regulatory determination or interpretation by a governmental authority of competent jurisdiction, including without limitation, any such items dealing with or addressing the deregulation of the energy markets in the state where Facilities served pursuant to this Agreement are located.
[bookmark: _DV_M62]"Rules" means as applicable, the interim or final requirements, tariffs, rules, orders, regulations and procedures authorized or established by the applicable governmental authority that affect the sale and delivery of energy by Competitive Suppliers.
[bookmark: _DV_M63]"Taxes" means all taxes, assessments, levies, duties, fees, charges or withholdings of any kind whatsoever and all penalties, fines, additions to tax, or interest thereon, but excluding any taxes on net income.
[bookmark: _DV_M64]"Utility" means an electricity utility distribution company or other provider of tariffed services to the Facility, including any "standard offer provider" or "provider of last resort" (as defined under applicable Law and Rules).
[bookmark: _DV_M65]“Utility Transfer Date” means 00:00:01 on the day immediately following the date as of which the Utility for each Facility has completed all steps necessary to permit us to start providing the services at the beginning of the Term or stop providing such services at the end of the Term.  Such steps by the Utility include, as necessary and without limitation, recognizing us as your Competitive Supplier and/or limited agent and processing and acting on direct access service requests.
	[bookmark: _DV_M66]GENERAL TERMS AND CONDITIONS (“GTCs”)


[bookmark: _DV_M67][bookmark: _DV_C21][bookmark: _DV_M68][bookmark: _DV_C22][bookmark: _DV_M69][bookmark: _DV_C23][bookmark: _DV_C24][bookmark: _DV_M70][bookmark: _DV_C26][bookmark: _DV_M71]Representations and Warranties.  On the Effective Date and throughout the Term, each Party represents and warrants to the other Party that: (i) it is duly organized, validly existing and in good standing under the laws of the jurisdiction of its formation and is qualified to conduct its business in those jurisdictions necessary to perform this Agreement; (ii) the execution and delivery of this Agreement are within its powers, have been duly authorized by all necessary action and do not violate any of the terms or conditions in its governing documents or any contract to which it is a party or any Law applicable to it; (iii) this Agreement constitutes a legal, valid and binding obligation of such Party enforceable against it in accordance with its terms (subject to any equitable defenses); (iv) there are no bankruptcy, insolvency, reorganization, receivership or other similar proceedings pending or being contemplated by it, or to its knowledge threatened against it; and (v) there are no suits, proceedings, judgments, rulings or orders by or before any court or any governmental authority that could materially adversely affect its ability to perform this Agreement.  You additionally represent and warrant that you have received the customer authorization statement [??],  electricity facts label, terms of service statement, and “Your Right as a Customer Statement”disclosure label provided by us in accordance with applicable Law and Rules, your annual electrical consumption is less than 2,500,000 kWh, you are not a "residential customer" under applicable Law and Rules and you have knowledge and experience in business matters that enable you to evaluate the merits and risks of entering into this Agreement.
[bookmark: _DV_M72]Assignment and Binding Effect.  Neither Party will assign this Agreement or any of its rights or obligations hereunder without the other Party's prior written consent, which consent will not be unreasonably withheld or delayed.  Notwithstanding the foregoing, we may without your consent (i) assign this Agreement or the accounts, revenues or proceeds hereof in connection with any financing; (ii) assign this Agreement, in whole or in part, to one of our affiliates; or (iii) assign this Agreement to any entity succeeding to all or substantially all of our assets provided, in the case of clauses (ii) and (iii), any such assignee will (A) have a reasonably demonstrable capability to perform all of its assignor's obligations under this Agreement and (B) agree in writing to be bound by the terms and conditions hereof.  Assignments or transfers not in compliance with this section will be void and ineffective. This Agreement will inure to the benefit of and be binding upon the Parties and their respective successors and assigns.  No assignment permitted hereunder will relieve a Party of any of its obligations hereunder. 
[bookmark: _DV_M73][bookmark: _DV_C27][bookmark: _DV_C28][bookmark: _DV_M74]Default and Early Termination.  Either Party may terminate this Agreement on 1530 days written notice if: (i) the other Party fails to make, when due, any payment required under this Agreement if such failure is not remedied within 3 days after written notice thereof; (ii) any representation or warranty made by such Party herein is false or misleading in any material respect when made or when deemed made or repeated; (iii) the other Party fails to perform any material obligation under this Agreement, and such failure is not excused by Force Majeure or remedied within 30 days after written notice thereof; (iv) the other Party: (A) makes an assignment or any general arrangement for the benefit of creditors; (B) files a petition or otherwise authorizes the commencement of a proceeding under any bankruptcy or similar Law for the protection of creditors, or has such petition filed against it; (C) otherwise becomes bankrupt or insolvent; or (D) is unable to pay its debts as they fall due.  We may terminate this Agreement upon notice to you if you fail to post, maintain or renew collateral.  Upon termination, the terminating Party will be entitled, as its sole and exclusive remedy, to obtain from the defaulting Party its actual damages, if any, calculated as the difference between the projected value of this Agreement to the terminating Party for the remaining Term at the Energy Charge and the value of the same projected quantities of energy for such term at a current market rate, each determined in a commercially reasonable manner.  Upon such termination, the non-defaulting Party may setoff, against any amounts owed or accrued and payable to the defaulting Party by the non-defaulting Party or any of its affiliates under this Agreement or under any other agreement(s), instrument(s) or undertaking(s) (“Other Obligations”), any amounts owed by the defaulting Party to the non-defaulting Party or any of its affiliates under this Agreement or under any Other Obligations provided such setoff will not create a charge or other security interest and is without prejudice and is in addition to any right of setoff, counterclaim, lien or other right to which any Party is at any time otherwise entitled (whether by operation of law, contract or otherwise).
[bookmark: _DV_M75]Other Early Termination.  We may additionally terminate this Agreement without further liability of either Party, upon 30 days prior notice if (i) we are deemed to be a public utility, (ii) applicable Law or Rules change and result in this Agreement being illegal or unenforceable, or we are, as result of such change, no longer permitted to sell energy to you or (iii) if the Utility fails or refuses to perform its obligations to you or us, including failure to effect a Utility Transfer Date within six (6) months of the Effective Date.
[bookmark: _DV_M76]Forward Contract.  Without limiting the applicability of any other provision of the U.S. Bankruptcy Code as amended (the “Bankruptcy Code”), the Parties acknowledge and agree that (i) all transactions under this Agreement will constitute “forward contracts” as defined in Section 101(25) of the Bankruptcy Code, (ii) we are a forward contract merchant, (iii) that the rights of the Parties under the termination provisions of this Agreement will constitute contractual rights to liquidate transactions, (iv) that any payment related hereto will constitute a “settlement payment” as defined in Bankruptcy Code Section 101 (51A), and (v) that the Parties are entitled to the rights under and protections afforded by Bankruptcy Code Sections 362, 546, 556, and 560.
[bookmark: _DV_M77]Limitation of Remedies, Liability & Damages.  THE PARTIES CONFIRM THAT THE EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF.  FOR BREACH OF ANY PROVISION FOR WHICH AN EXPRESS REMEDY OR MEASURE OF DAMAGES IS HEREIN PROVIDED, SUCH EXPRESS REMEDY OR MEASURE OF DAMAGES WILL BE THE SOLE AND EXCLUSIVE REMEDY, THE OBLIGOR'S LIABILITY WILL BE LIMITED AS SET FORTH IN SUCH PROVISION, AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY (INCLUDING, WITHOUT LIMITATION, SPECIFIC PERFORMANCE) ARE WAIVED.  IF NO REMEDY OR MEASURE OF DAMAGES IS EXPRESSLY HEREIN PROVIDED, THE OBLIGOR'S LIABILITY WILL BE LIMITED TO DIRECT ACTUAL DAMAGES ONLY AS THE SOLE AND EXCLUSIVE REMEDY, AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY (INCLUDING, WITHOUT LIMITATION, SPECIFIC PERFORMANCE) ARE WAIVED.  WITHOUT LIMITING THE EFFECTIVENESS OF THE EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS AGREEMENT, NEITHER PARTY WILL BE LIABLE FOR CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES, BY STATUTE, IN TORT OR CONTRACT OR OTHERWISE.  IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS IMPOSED ON REMEDIES AND MEASURES OF DAMAGES BE WITHOUT REGARD TO THE CAUSE THEREOF, INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH NEGLIGENCE BE SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE.  TO THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.
[bookmark: _DV_M78]Dispute Resolution.  EXCEPT FOR THE COLLECTION OF PAST DUE AMOUNTS OR AS OTHERWISE REQUIRED BY LAW OR THE RULES, ANY DISPUTE ARISING OUT OF THIS AGREEMENT SHALL BE SUBMITTED TO BINDING ARBITRATION BY ONE ARBITRATOR UNDER THE EXPEDITED RULES OF THE AMERICAN ARBITRATION ASSOCIATION.
[bookmark: _DV_M79]UCC/Disclaimer of Warranties.  The provisions of the Uniform Commercial Code ("UCC") of the state whose laws govern this Agreement will be deemed to apply to this Agreement, and energy will be deemed to be a "good" for purposes of the UCC.  EXCEPT FOR THE EXPRESS REPRESENTATIONS AND WARRANTIES SET FORTH HEREIN, EESI EXPRESSLY NEGATES ANY REPRESENTATION OR WARRANTY, WRITTEN OR ORAL, EXPRESS OR IMPLIED, INCLUDING ANY REPRESENTATION OR WARRANTY WITH RESPECT TO CONFORMITY TO MODELS OR SAMPLES, MERCHANTABILITY, OR FITNESS FOR ANY PARTICULAR PURPOSE.  CUSTOMER ACKNOWLEDGES THAT IT HAS ENTERED INTO THIS AGREEMENT BASED SOLELY UPON THE EXPRESS REPRESENTATIONS AND WARRANTIES CONTAINED HEREIN AND, SUBJECT TO SUCH EXPRESS REPRESENTATIONS AND WARRANTIES, CUSTOMER OTHERWISE ACCEPTS THE ENERGY "AS-IS" AND "WITH ALL FAULTS."
[bookmark: _DV_M80]Confidentiality.  Neither Party will disclose the terms of this Agreement to any third party except as may be required by Law.
[bookmark: _DV_M81]No Third Party Beneficiaries; Relationship of the Parties.  Nothing in this Agreement will provide any benefit to any third party or entitle any third party to any claim, cause of action, remedy or right of any kind, it being the Parties’ intent that this Agreement will not be construed as a third party beneficiary contract.  WE ARE ACTING AS AN INDEPENDENT CONTRACTOR AND NOTHING IN THIS AGREEMENT SHALL BE CONSTRUED TO CREATE OR IMPLY A JOINT VENTURE, PARTNERSHIP OR ASSOCIATION OR THE CREATION OR EXISTENCE OF ANY FIDUCIARY DUTY OR SIMILAR OBLIGATION BETWEEN THE PARTIES.  You acknowledge that our business consists in whole or in part of entering into “forward contracts,” as defined in Bankruptcy Code Section 101(25).
[bookmark: _DV_M82][bookmark: _DV_C29][bookmark: _DV_C30][bookmark: _DV_M83]Governing Law.  THIS AGREEMENT AND THE RIGHTS AND DUTIES OF THE PARTIES HEREUNDER WILL BE GOVERNED BY AND CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE LAW OF THE STATE OF TEXASMAINE, WITHOUT GIVING EFFECT TO PRINCIPLES OF CONFLICTS OF LAWS.
[bookmark: _DV_C3]LLGM Draft 8.08.01

[bookmark: _DV_M84]Miscellaneous.  This Agreement constitutes the complete Agreement between the Parties with respect to its subject matter and supersedes all prior proposals, communications, term sheets or price quotes of any kind.  All provisions of this Agreement which must, in order to give full force and effect to the rights and obligations of the Parties hereto, survive the termination or expiration of this Agreement, shall so survive.  No waiver by any Party of any default by the other Party in the performance of any of the provisions of this Agreement will be construed as a waiver of any other default hereunder.  No amendment, modification or change to this Agreement will be enforceable unless reduced to writing and executed by duly authorized representatives of both Parties.  Any provision hereof that is declared or rendered unlawful by any governmental authority with jurisdiction over the Parties, or deemed unlawful due to a statutory change, will not otherwise affect the lawful obligations that arise hereunder.  This Agreement may be executed in several counterparts, including through facsimile signatures, each of which is an original and all of which constitute one and the same agreement. 
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