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PRIVILEGED AND CONFIDENTIAL
AGREEMENT

	This Agreement ("Agreement") is entered into this _____ day of _____________, 2001, by and between TRANSWESTERN PIPELINE COMPANY ("Transwestern") and __________________________ ("Shipper") (collectively the "Parties" and individually a "Party").

WITNESSETH

	WHEREAS, Transwestern proposes to modify its existing mainline and lateral facilities, subject to a successful open season and all other approvals, to enable Transwestern to transport gas from the San Juan Basin to Phoenix, AZ and to the California border on Transwestern’s mainline (the “Sun Devil Project”).

WHEREAS, the proposed Sun Devil Project will enable Transwestern to deliver an incremental 780,000 Dth/day from the Blanco Hub located in San Juan County, NM to the Thoreau area, an incremental 90,000 Dth/day from Thoreau to the California Border, and an incremental 450,000 Dth/day from Thoreau to Phoenix, Arizona.  

	WHEREAS, Shipper desires to enter into an agreement with Transwestern to purchase firm transportation service on the Sun Devil Project;

	NOW, THEREFORE, in consideration of the premises and mutual covenants set forth herein, the Parties hereto agree as follows:

1.	FTS-1 Service.  Simultaneously with the execution of this Agreement, Shipper agrees to complete and submit to Transwestern a Firm Transportation Service Request in the form attached hereto as Exhibit 1, and Transwestern and Shipper agree to enter into and execute a Firm Transportation Service Agreement ("FTS-1 Agreement") attached hereto as Exhibit 2.

2.	Effective Date.  Upon the execution by both Parties of this Agreement and the FTS-1 Agreement, each document shall be effective, binding and enforceable subject to the terms specified herein.

3.	Term. This Agreement shall be effective upon execution and with the exception of the Confidentiality, Choice and Conflict of Law, and Limitation of Liabilities provisions, which shall survive the termination of this Agreement, shall terminate on the expiration date of the primary term of the FTS-1 Agreement.

4.	Rate.

a. Rate.  Shipper shall pay the maximum tariff rates applicable to the service provided hereunder as shown in Transwestern’s currently effective Rate Sheets.  Such rates shall include the reservation and usage rates, fuel percentages and all surcharges.  

b. Fuel.  In addition to the Rate, Shipper shall also provide fuel to Transwestern on an in-kind basis for gas actually scheduled under the FTS-1 Agreement at a rate of [insert percentage].

c.	Changes to tariff rates.  Transporter shall have the unilateral right to file with the appropriate regulatory authority and make changes in (a) Transporter’s FTS-1 Rate Schedule, (b) the rates and charges under such FTS-1 Rate Schedule; provided, however, that the firm character of service shall not be subject to change, and/or (c) any provisions of the General Terms and Conditions applicable to such FTS-1 Rate Schedule.  Transporter agrees that Shipper may protest or contest the aforementioned filings, or may seek authorization from duly constituted regulatory authorities for such adjustment of Transporter's existing FERC Gas Tariff as may be found necessary to assure that the provisions in (a), (b) or (c) above are just and reasonable.

5.	Subpart B OR G.  For transportation of gas to points on Transwestern's system designated as § 311 points, transportation shall be provided pursuant to Subpart B of Part 284 of the Commission's regulations.  For all other transportation of gas hereunder, service shall be provided pursuant to Subpart G of Part 284 of the Commission's regulations.

6.	Support.  Shipper agrees:  (1) not to file at the Federal Energy Regulatory Commission ("FERC") any opposition to Transwestern's Sun Devil Project application(s); and, (2) to consult with and obtain approval from Transwestern prior to making (or any of Shippers' affiliates making) any public comment (including its filing at the FERC in support of Transwestern's Sun Devil Project application(s)) regarding Transwestern's Sun Devil Project application(s) as well as any of the issues regarding the Sun Devil Project addressed at any technical, pre-settlement, or settlement conference. 

7.	Right To Terminate.  Notwithstanding Section 2 above, Transwestern's obligation to provide services under the FTS-1 Agreement shall not commence unless and until Transwestern accepts a FERC Certificate of Public Convenience and Necessity for the Sun Devil Project and the certificated facilities have been tested and placed in service.  It is further agreed that if Transwestern has not received FERC authorization and other acceptable licenses, permits, approvals, right-of-way interests and utilities for construction and operation of the Sun Devil Project in a form acceptable to Transwestern, in its sole discretion on or before [date], or Transwestern determines, in its sole discretion, that the Sun Devil Project is not economically viable, Transwestern may terminate this Agreement and the FTS-1 Agreement upon thirty (30) days prior written notice to Shipper.

8.	Confidentiality.  No Party shall disclose the terms and provisions of this Agreement, the Service Request, or the FTS-1 Agreement without prior notice to, and the consent of, the other Party; provided however, Transwestern may without prior notice file the FTS-1 Agreement as part of any necessary filings with the FERC, and may disclose such information regarding the FTS-1 Agreement as is necessary to comply with FERC’s transactional posting requirements and the requirements for filing tariff sheets pertaining to negotiated rate transactions.  The Parties may, on a confidential basis, disclose this Agreement, the Service Request, or the FTS-1 Agreement to its auditors, outside counsel, lenders, parent, or affiliates when necessary for business purposes, which Parties shall likewise be bound by the confidentiality provisions; where required by or through any administrative, regulatory, legislative, legal or judicial action; to potential purchasers of facilities related to performing the obligations set forth in this Agreement, the Service Request, or the FTS-1 Agreement; or where necessary to resolve issues related to the interpretation, applicability or enforcement of this Agreement, the Service Request, or the FTS-1 Agreement.

9.	Waiver.  No waiver by any Party of any one or more defaults in the performance of any provision of this Agreement or the FTS-1 Agreement shall operate or be construed as a waiver of any future default, whether of a like or different character.

10.	Choice and Conflict Of Law.  THIS AGREEMENT, THE SERVICE REQUEST, AND THE FTS-1 AGREEMENT SHALL BE GOVERNED BY, AND CONSTRUED, INTERPRETED AND ENFORCED IN ACCORDANCE WITH, THE SUBSTANTIVE LAW OF THE STATE OF TEXAS.  FURTHER, THE PARTIES STIPULATE THAT THIS AGREEMENT, THE SERVICE REQUEST, AND THE FTS-1 AGREEMENT ARE DEEMED TO HAVE BEEN MADE AND ENTERED INTO BY THEM IN THE STATE OF TEXAS, WITH RESPECT TO ANY SUIT, ACTION OR PROCEEDINGS RELATING TO THIS AGREEMENT, THE SERVICE REQUEST, OR THE FTS-1 AGREEMENT (THE "PROCEEDINGS"), EACH PARTY IRREVOCABLY SUBMITS TO THE EXCLUSIVE JURISDICTION OF THE COURTS OF THE STATE OF TEXAS AND THE UNITED STATES DISTRICT COURT LOCATED IN HARRIS COUNTY, TEXAS, AND IRREVOCABLY WAIVES ANY OBJECTION WHICH IT MAY HAVE AT ANY TIME TO THE LAYING OF VENUE OF ANY PROCEEDINGS BROUGHT IN ANY SUCH COURT, WAIVES ANY CLAIM THAT SUCH PROCEEDINGS HAVE BEEN BROUGHT IN AN INCONVENIENT FORUM AND FURTHER WAIVES THE RIGHT TO OBJECT, WITH RESPECT TO SUCH PROCEEDINGS, THAT SUCH COURT DOES NOT HAVE JURISDICTION OVER SUCH PARTY.  NOTHING IN THIS AGREEMENT, THE SERVICE REQUEST, OR THE FTS-1 AGREEMENT PRECLUDES ANY PARTY FROM ENFORCING IN ANY JURISDICTION ANY JUDGMENT, ORDER OR AWARD OBTAINED IN ANY SUCH COURT.

11.	Limitations of Liabilities.  In no event shall either Party be liable to the other Party for any lost or prospective profits or any other special, punitive, exemplary, consequential, incidental or indirect losses or damages (in tort, contract or otherwise) under or in respect of this Agreement, the Service Request, or the FTS-1 Agreement or for any failure of performance related hereto howsoever caused, whether or not arising from such Party's sole, joint or concurrent negligence.

12.	Successors and Consent.  Transwestern's obligation to enter into the FTS-1 Agreement and the Rate to be provided thereunder are for the benefit of Shipper only, and Shipper may not assign this Agreement, the Service Request, or the FTS-1 Agreement to another party except an affiliate of Shipper or a party which succeeds to substantially all of the assets or stock of  Shipper, without the consent of Transwestern.

	IN WITNESS WHEREOF, the Parties hereto have caused this Agreement and the FTS-1 Agreement to be executed in duplicate originals as of the date first hereinabove written.

Accepted and agreed to this ____ day of		Accepted and agreed to this ____ day of
________________, 2001.				________________, 2001.

	

TRANSWESTERN PIPELINE COMPANY	___________________________________ 

By: ____________________________		By: ________________________________

Title: __________________________		Title:_______________________________
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