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I.  Introduction

You recently requested that we advise you regarding the state tax consequences arising from Enron North America Corp. (“ENA”) owning and operating two turbines in Long Island, New York; and, the subsequent sale of power.   

Short Answer:  All equipment, fuel and other consumables used directly in the production of power, as well as equipment used for pollution control purposes, will be exempt from sales and use tax. Note, exemptions on these items may be lost if ENA enters into a tolling arrangement.  All other equipment or supplies purchased, by ENA will be subject to a 8.5% sales and use tax.  

ENA will be subject to the higher of an effective 9.36% tax (8.775% after June of 2001) on net income; or, .20826 % of business and investment capital.  Business capital is defined as all assets less short-term liabilities (payable on demand or within one year from the date incurred).  Investment capital is defined as investments in stocks, bonds and other securities issued by any corporation (other than the taxpayer or a subsidiary) or by any government entity.        

II.  Facts 

As we understand the facts, ENA is contemplating attaching two turbines, housed on floating barges, to Long Island Power Authority’s (“LIPA”) Plant.  At such time as the turbines become operational, ENA will sell electricity to LIPA.          

III.  Law and Discussion

Sales & Use Tax
New York imposes a 4.0% sales and use tax upon the sale or use of tangible personal property.  The County of Nassau imposes a 4.5% tax.  Consequently, the effective tax rate is 8.5%.  Machines and equipment, and consumables directly used in the production of power are exempt from sales and use tax.  In addition, equipment primarily used for pollution control purposes is exempt.  Production is considered to begin at the point where raw materials are transferred to the actual processing operation (from storage or stockpiles at the Plant) and is considered to have ended when the product is ready for sale[footnoteRef:2].  Note, if ENA were to enter into a tolling arrangement with LIPA they would not be producing power for sale.  Consequently, ENA would not qualify for the manufacturing exemption.  All other machinery and equipment will be subject to sales & use tax.  [2:  Please note that this definition is necessarily broad.  Please feel free to contact me to discuss specific issues as they arise.] 


Materials and machinery used in construction will be subject to sales and use tax.  Consequently, for all assets built under contract, by third party construction contractors, the responsibility for all sales and use taxes on materials and supplies, purchased and used in construction, should be assigned in writing to the contractors.                 




So long as ENA sells electricity to a wholesaler, such as LIPA, for resale to third parties, these sales will be exempt from sales and use tax as sale for resale.  Please note, the resale exemption requires that ENA obtain a properly completed exemption certificate from LIPA.  

Income & Franchise Tax
ENA will be subject to both the New York State Income/Franchise Tax as well as a Metropolitan Commuter Transportation District surcharge. ENA will pay the higher of an effective 9.36% tax (8.775% after June of 2001) on net income or .20826% business and investment capital.  Business capital is defined as all assets less short-term liabilities (payable on demand or within one year from the date incurred).  Investment capital is defined as investments in stocks, bonds and other securities issued by any corporation (other than the taxpayer or a subsidiary) or by any government entity.           

Utility Taxes
Since ENA will not be principally engaged in the conduct of a transportation or transmission business, ENA will not be subject to New York utility taxes or fees.  Note, although ENA will be primarily in the business of transmitting power in Long Island, ENA as a whole, is not primarily in the business of transmitting power.   


Please call (x36174) if I can be of further assistance.

CC: Jordan Mintz
      Michael Fredell
      Sandra Hrna
      Matthew Gockerman
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