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NATURAL GAS SERVICES AGREEMENT

This NATURAL GAS SERVICES AGREEMENT (this "Agreement") is made and entered into as of this ___ day of ______, 2001 (the "Effective Date"), by and between the CITY OF CUSTOMER PALO ALTO, a municipal corporation of the State of California ("Customer"), and ENRON NORTH AMERICA CORP., a Delaware corporation ("ENA") (each a "Party" and collectively the "Parties").

	WHEREAS, Customer and ENA have entered into the Enfolio Agreement, and will simultaneously with the execution of this Agreement enter into the Transaction Agreement and the Agency Agreement; Gas Sale Contract (hereafter defined) which governs certain terms and conditions of ENA’s supply of Customer’s full gas requirements;

	WHEREAS, Customer and ENA desires to enter into this Agreement to address the remaining  certain terms and conditions of ENA’s supply of Customer’s full gas requirements;

WHEREAS, subject to the terms and conditions contained herein and in the Agency Agreement, ENA agrees to accept, and Customer agrees to grant, an agency to (i) control certain of Customer's transportation assets [to be defined] including the certain during the Term, and (ii) exercise certain limited rights with with respect to Customer's third party Gas supply arrangements during the Term; and

WHEREAS, subject to the terms and conditions contained herein and in the Agency Agreement, ENA would be permitted to use Customer's transportations assets without any Customer imposed restrictions in accordance with ENA's overall business strategies and transactions, including its obligations to Customer under this Agreement the Gas Sales Contract Transaction Agreement; and

NOW, THEREFORE, in consideration of the mutual agreements, covenants, and conditions herein contained, Customer and ENA agree as follows:


ARTICLE 1.	DEFINITIONS

As used in this Agreement, the following terms shall have the following meanings:

"Affiliate" means with respect to any Person, any other Person that directly, or indirectly through one or more intermediaries, controls, is controlled by, or is under common control with such Person.  The term "control" (including, with correlative meaning, the terms, "controlled by" and "under common control with") as used with respect to any Person, means the possession, directly or indirectly, of the power to direct or cause the direction of the management and policies of such Person, whether through the ownership of voting securities, by contract or otherwise.

	“Agency Agreement” means that certain Agency Agreement dated July 1, 2001 between ENA and Customer, entered into pursuant to Section 2.2 of this Agreement.

"Agreement" means this Master  Natural Gas Services Agreement, including all amendments, modifications or supplements thereto.

	"Assumed Liabilities" means any liabilities or obligations arising under or pursuant to the Transportation Contracts that either: (a) arise, or are attributable to acts or omissions occurring, during the Term, or (b) arise as a result of any breach by ENA of any Commodity Agreements.  Such liabilities or obligations shall include, but are not limited to,  (i) responding to any OFOs or EFOs, (ii) performance of any imbalance trading and (ii) payment of any imbalance penalties in accordance with the PG&E G-BAL tariff schedule or any other applicable tariff(s) schedule, except to the extent that such imbalance penalties arise as a result of any breach by Customer of any Commodity Agreements or as specifically set forth herein.  

"BaseLoad Contract" shall mean those certain Gas purchase/sale agreements in currently in effect or hereafter entered into between Customer and third party Gas suppliers or purchasers or ENA attached hereto as Schedule 2 and those certain Gas purchase/sale Agreements entered into from time to time between Customer and third party Gas suppliers or purchasers or ENA  for the firm baseload purchase/sale of Gas.

"Btu" means the amount of energy required to raise the temperature of one pound of pure water one degree Fahrenheit (1oF) from 59 degrees Fahrenheit (590F) to 60 degrees Fahrenheit (60oF).  The term "MMBtu" means one million Btus.

"Business Day" means a Day on which the majority of which Federal Reserve member banks in New York City are open for business. and a Business Day shall open at 8:00 a.m. and close at 5:00 p.m. local time.

"CPUC" means the California Public Utilities Commission.

"Claims" means all claims or actions, threatened or filed and whether groundless, false or fraudulent, that directly or indirectly relate to the subject matters of the indemnity, and the resulting losses, damages, expenses, attorneys' fees and court costs, whether incurred by settlement or otherwise, and whether such claims or actions are threatened or filed prior to or after the termination of this Agreement.

"Commodity Agreements" means this Agreement and the Gas Sale ContractTransaction Agreement, as each either may be amended or supplemented from time to time.  [to be discussed]

"Confidential Information" means trade secrets, patentable or non-patentable inventions and ideas, know-how, formulae, processes, designs, sketches, plans, drawings, specifications, reports, projections, plant and equipment expansion plans, lists of employees, customers and suppliers, monetizing techniques and strategies, commodity and derivatives hedging and trading strategies and techniques, financial statements and other financial data, pricing information, cost and expense information, product development, strategic and marketing plans and all other information, data and experience of any kind whatsoever, whether technical, marketing or financial, regarding the business, facilities and operations of Customer and its Affiliates or of ENA and its Affiliates, as the case may be, whether oral, written or electronic.  "Confidential Information" also shall be deemed to include all notes, analyses, compilations, studies, interpretations and other documents or electronic recording, which reflect Confidential Information furnished pursuant to the terms of any Commodity Agreements, or any transaction contemplated hereby or thereby.  The term "Confidential information" shall not include information which a recipient can demonstrate:  (a) is or becomes generally available to the public other than as a result of disclosure by the recipient; (b) was within the recipient's possession prior to it being furnished by or on behalf of the other Party, provided that the source of such information was not known by the recipient to be bound by a confidentiality agreement with, or other contractual, legal or fiduciary obligation of confidentiality to, the disclosing party or any other party with respect to such information; (c) becomes available to the recipient on a non-confidential basis from a source other than the disclosing party or any of its Representatives, provided that such source is not known by the recipient to be bound by a confidentiality agreement with, or other contractual, legal or fiduciary obligation of confidentiality to, the disclosing party or any other party with respect to such information; or (d) was independently developed by the recipient without reference to the Confidential Information, provided such independent development can reasonably be demonstrated by the recipient.  The term "recipient", as used in this Agreement, refers to the Person receiving any item of Confidential Information and the Affiliates of such Person.

"Consequential Damages" shall have the meaning assigned to such term in Section14.4.

"Contract Price" shall have the meaning set forth in the Gas Sale Contract.

"C.T." means Central Prevailing  Standard Time, or Central Daylight Time, as applicable.

"Customer’s City Gate" means the interconnection point of PG&E’s local transmission system and Customer’s distribution system.

"Customer’s Actual Load" means the Gas consumed by Customer’s residential, commercial, and industrial commodity customers as measured at Customer’s City Gate.

"Customer’s Load" means Customer’s forecasted average daily usage measured at the Customer’s City Gate for each month as set forth on Exhibit "A" attached hereto [Exhibit A to be provided].

"Day" means a period of  twenty-four (24) consecutive hours, beginning at 9:00 a.m. C.T. on any calendar Day and ending at 9:00 a.m. C.T. on the following calendar Day.

"ENA" shall have the meaning set forth in the introductory sentence to this Agreement.

	"ENA Termination Expenses" means the Second Year Termination Expense if the termination is effective after July 1, 2002 but before July 1, 2003 and if the termination is effective on or after July 1, 2003 an amount equal to the Third Year Termination Expense.  

"Effective Date" shall have the meaning set forth in the introductory sentence to this Agreement.

"EFO" or “Emergency Flow Order” means an event on PG&E’s Gas transportation system which requires that Customer’s usage shall be less than or equal to the Customer’s supply of Gas that Day. [can there be a “more than or equal to” situation?]

	“Enfolio Agreement” means that certain Enfolio® Master Firm Purchase/Sale Agreement between ENA and Customer dated April 11, 2001.

"Excluded Liabilities" means any liabilities or obligations arising under or pursuant to the Transportation Agreements that either (a) do not arise under or pursuant to the Transportation Contracts, (b) arise, or are attributable to acts or omissions occurring, at a time other than during the Term, (c) arise as a result of any breach by Customer of any Commodity Agreements, (d) arise due to invoicing and payment of invoices under the Transportation Contracts, or (e) arise under the Transportation Contracts due to Customer’s Actual Load exceeding Customer maximum daily quantity as specified under the Transportation Contracts.  [is the situation in (e) likely to happen with some frequency?]

"FERC" means the Federal Energy Regulatory Commission, or any successor federal agency that may regulate the interstate transportation of natural gas by pipeline.

"Fixed Price Quantity Gas" means those quantities of Gas which Customer has elected to convert to fixed price and a fixed quantity under the terms of the Gas Sale Contract Transaction Agreement.

"Gas" means methane and other gaseous hydrocarbons meeting the quality standards and specifications of PG&E.

"Gas Sale Contract"  “Transaction Agreement” means that certain Transaction Agreement between ENA and Customer of even date herewith which is governed by, that certain constitutes part of, and is subject to all the terms and conditions of the Enfolio® Master Firm Purchase/Agreement between ENA and Customer dated April 11, 2001.Agreement.

"Governmental Authority " means any nation, state, sovereign or government, any federal, regional, state, local or political subdivision and any entity exercising executive, legislative, judicial, regulatory or administrative functions of or pertaining to government, including without limitation the CPUC and the FERC.

"Liens" means any claims, liens, encumbrances, security interests, pledges, options, charges, restrictions and defects in title of any nature whatsoever, except for indentures, mortgages or similar security interests created in connection with Customer's ordinary course bond issuances and similar indebtedness.

"OFO" or “Operational Flow Order” means an event on PG&E’s Gas transportation system which requires that Customer’s usage equal Customer’s supply within a PG&E specified tolerance band.

"Parties" means, collectively, Customer and ENA.

"Person" means an individual, corporation, partnership, joint venture, limited liability company, trust, university, unincorporated organization, or a government or any agency or political subdivision thereof.

"PG&E" means Pacific Gas & Electric Company.

"PG&E City Gate" means the interconnection point of PG&E’s backbone transmission system and PG&E’s local transmission system.

"PG&E Gas Accord" means the result of ongoing restructuring negotiations between PG&E, its shippers, and the CPUC concerning PG&E’s intrastate transporation services.   

"Prime Rate" means the rate of interest announced as the "Prime Rate" from time to time for commercial loans by Citibank, N.A. as established by the administrative body of such bank charged with establishing such rate, as same may change from time to time.

"Representatives" shall have the meaning assigned to such term in Section 15.3.

"Second Year Termination Expense" means an amount equal to (A) the aggregate amount of Customer’s Load for two (2) years, multiplied by $0.08 per MMBtu, minus (B) the total amount of Volumetric Fees paid by Customer to ENA during the second year of the Term through the date of termination. 

"Term" shall have the meaning assigned to such term in Article 6.

"Third Year Termination Expense" means an amount equal to (A) the aggregate amount of Customer’s Load for one (1) years, multiplied by $0.08 per MMBtu, minus (B) the total amount of Volumetric Fees paid by Customer to ENA during the third year of the Term through the date of termination. 

"Transportation Contracts" shall mean those certain gas transportation contracts between Customer and PG&E attached hereto as Schedule 1. made and entered into as of March 1, 1998 entitled “Natural Gas Service Agreement” and “Gas Transmission Service Agreement,” as the same may be amended prior to the Effective Date.

"Volumetric Fees" shall have the meaning set forth in Section 3 4.1.


ARTICLE 2.	TRANSPORTATION AGENCY
[Note:  The provisions of Article 2, as well as the provisions of Section 12.3, are probably not necessary if the parties intend to enter into a comprehensive agency agreement on or before the Effective Date, as indicated in paragraph 2.2 below.  If not, Article 2 should be merged with paragraph 12.3, with the following changes:]

2.1	ENA's Rights and Obligations under the Transportation Contracts.  During the Term, ENA shall act as Customer's exclusive agent for all purposes under the Transportation Contracts, except for invoicing and payment of invoices, and in so acting, may exercise all of Customer's rights under the Transportation Contracts and receive the benefits thereof during the Term.  During the Term, ENA shall be entitled to exercise its authority with respect to the Transportation Contracts in a manner that would give ENA maximum flexibility and utilization under the Transportation Contracts during the Term, provided that during the Term ENA shall in all respects comply with the terms and conditions of the Transportation Contracts and perform all of the obligations of Customer thereunder except for Excluded Liabilities. ENA shall be entitled to enforce or cause Customer to take such actions as may be required to enforce, Customer's rights under the Transportation Contracts during the Term.  ENA shall defend and, if required to do so, pay any claims made under the Transportation Contracts, except to the extent such claims relate to Excluded Liabilities.  ENA may negotiate with PG&E concerning any settlement of disputes with PG&E, except that no such settlement shall be permitted without the written consent of Customer, if it would have any effect after the end of the Term or on Excluded Liabilities and, which consent will not unreasonably be witheld. In in  connection with such settlements, ENA shall receive the benefits thereof or make any payments on Assumed Liabilities.  Any actions taken by ENA in accordance with this Section 1 2.1 shall comply with the applicable terms and conditions of the Transportation Contracts and the rules and procedures of PG&E’s tariff.  Nothing contained in this Agreement shall be construed as providing ENA with any rights to represent, or claim to represent, Customer in any action, suit, regulatory or other legal proceeding concerning the subject matter hereof.

2.2	Customer's Rights and Obligations under the Transportation Contracts.  During the Term, Customer shall perform all invoicing and payment of invoices under the Transporation Contracts and with respect to all other rights and obligations under the Transporation Contracts, Customer shall exercise its rights under the Transportation Contracts only as requested by ENA.  Customer waives any direct claims against PG&E under the Transportation Contracts, except with respect to Excluded Liabilities.  As soon as possible, but in no event later than June 20, 2001,  ten (10) Days following execution of the Agency Agreement, Customer shall give written notice to PG&E under the Transportation Contracts of Customer's appointment of ENA as Customer's agent under the Transportation Contracts for the Term.  Customer shall instruct PG&E under the Transportation Contracts that, during the Term,  they should accept and act upon all communications and instructions given by ENA on behalf of Customer relating to Customer's rights and obligations and performance under the Transportation Contracts, commencing as of the Effective Date, except with respect to invoicing or payment of invoices.  On or before  Within ten (10) Days following the Effective Date, Customer and ENA shall enter into an agency agreement in form acceptable to PG&E which reflects the  containing terms and conditions of the ENA’s appointment as agent under the Transportation Contracts which reflect the terms and conditions herein.  To the extent Customer learns that PG&E has failed to comply with Customer's direction to send copies of correspondence to ENA, Customer shall provide to ENA a copy of such correspondence promptly upon receipt thereof.

2.3	Assumption of Liabilities.  Subject to the terms and conditions contained herein, ENA agrees to assume, pay, perform, satisfy and discharge all Assumed Liabilities.  ENA shall not be obligated to pay, perform, satisfy or discharge any Excluded Liabilities.


ARTICLE 3.	BASELOAD CONTRACT AGENCY

3.1	ENA's Rights and Obligations under a BaseLoad Contract.  During the Term, ENA shall act as Customer's limited agent for certain purposes with respect to each BaseLoad Contract and, in so acting, may exercise certain of Customer's rights under each BaseLoad Contract.  The agency granted under this Section 3.1 with respect to the  a BaseLoad Contract shall be specifically limited to the following: 
	
(a) Scheduling of all quantities of Gas purchased;
(b) Performance of all notice requirements related to operations and logistics, including response to EFOs and OFOs; and
(c) Notifying Customer of any performance failures or defaults under a BaseLoad Contract as soon as reasonably practical. 	

	In the event of an OFO or EFO is issued by PG&E that requires Customer’s firm baseload supply purchased under BaseLoad Contract(s) be reduced, ENA shall notify Customer’s as soons as practical.  Notwithstanding anything to the contrary contained in this Agreement, any penalties or charges resulting from the quantities of Customer’s firm baseload supply purchased under BaseLoad Contract(s) exceeding of any limits imposed by PG&E under an OFO or EFO shall be Customer’s sole responsibility and liability.

	3.2	Customer's Rights and Obligations under the  a BaseLoad Contract	.  Except as set forth in Section 2 3 .1, during the Term, Customer shall exercise all rights and shall be fully responsible for all obligations under a BaseLoad Contract, including without limitation, payment for all Gas quantities purchased thereunder.  

	3.3	Third Party Failure to Deliver	.  Any quantities of Gas that a third party Gas supplier fails to deliver to Customer under a BaseLoad Contract, shall be supplied by ENA at a daily index as more specifically set forth in the Gas Sale Contract.  

	3.4	New BaseLoad Contract	.  Customer may enter into any new BaseLoad Contract that will be effective during the Term to satisfy Customer's Gas requirements; provided, however, that (a) Customer shall provide ENA with notice of any new BaseLoad Contract as soon as reasonably possible but in no event later than five (5) Days prior to the first Day of the month during which the Gas will flow under such BaseLoad Contract, which notice shall include the (i) name of the counterparty, (ii) counterparty contract person and phone number, (iii) deliiver delivery/receipt point, (iv) counterparty’s pool number, and (v) the quantitiy  quantity of Gas; and (b) Customer may not enter into any new BaseLoad Contract for Gas supply which provides for a commencement of Gas flow intra-month.  Any BaseLoad Contract entered into by Customer under which quantities of Gas will be delivered during the Term, must provide for firm baseload Gas supply or delivery.   

[If scheduled BaseLoad quantities exceed Customer’s actual usage, is ENA required to purchase?  And if so, at what price?]

ARTICLE 4.	FEES AND CHARGES

	4.1	Volumetric Fee.  In consideration of the services to be performed by ENA hereunder, Customer shall pay to ENA a volumetric fee of $0. 08115 per MMBtu multiplied by the Customer’s Actual Load (the “Volumetric Fee”).

4.2	Reimbursement of Transportation Charges.  ENA agrees to reimburse Customer for 100% of all commodity charges Customer pays to PG&E under the Transportation Contracts related to ENA’s utilitization, if any, of the Transportation Contract for Gas transportation not related to ENA’s Gas Sales obligations under the Gas Sale Contract Transaction Agreement, such reimbursement to be made by payment or credit timed to coincide as closely as practicable with Customer's payment of such charges to PG&E.   Customer shall pay to ENA all credits, refunds or other benefits Customer receives from PG&E on account of commodity charges ENA or Customer paid to PG&E under the Transportation Contracts related to ENA’s utilitization of the Transportation Contract for Gas transportation not related to ENA’s Gas Sales obligations under the Gas Sale Contract.   Transaction Agreement.



ARTICLE 5.	PAYMENT TERMS

5.1  	Payment Terms.  On or before the 10th day of each month occurring during the Term, ENA shall provide Customer with a written statement setting forth ENA’s calculation of the Volumetric Fee for the immediately preceding month, the amounts payable, if any, by either Party to the other pursuant to Section 4.2 herein, and all information required and charges due ENA under the Gas Sale Contract Transaction Agreement.  Customer shall remit any amounts due no later than the 25th of the month in which ENA’s statement was received.  If the due date for any payment to be made under this Agreement is not a Business Day, the due date for such payment shall be the following Business Day.

5.2  	Past Due Interest.  If either Party fails to pay any payment or other sum when due, such Party shall also pay to the other Party interest thereon from the due date thereof to the date of payment at a rate equal to the lesser of (a) the Prime Rate plus 2% or (b) the maximum rate permitted by applicable law.


ARTICLE 6.	TERM

	The term of this Agreement (the "Term") shall commence on July1, 2001 and shall end on June 30, 2004 December 31, 2002, unless earlier terminated as expressly provided in this Agreement in Article 7 and Article 13.  The Parties may, on such terms and conditions as they may mutually agree, extend the Term hereof until June 30, 2004.


ARTICLE 7.	PG&E GAS ACCORD

	Either Party may renegotiate the Volumetric Fee hereunder and the Contract Price based on the PG&E Gas Accord.  Such renegotiations shall commence no later than ninety Days prior to the earlier of the date the Parties have sufficient information concerning the PG&E Gas Accord to commence such renegotiations, which is expected to be September 30, 2002.  Such renegotiation shall take into account the results or expected results of the PG&E Gas Accord.  If the Parties are unable to mutually agree upon a renegotiated Volumetric Fee and the Contract Price within thirty Days after the PG&E Gas Accord becomes effective, either Party may terminate this Agreement with sixty (60) Days prior written notice to the other Party of such termination; provided that neither Party may exercise such termination rights prior to the end of the first year of the Term and the terminating Party must also terminate all Commodity Agreements simultaneously.  In the event that this Agreement and the Commodity Agreements are terminated by Customer in accordance with this Article 7, Customer shall pay to ENA the ENA Termination Expenses.  
  
.  If the Parties are able to agree to such renegotiated Volumetric Fee and Contract Price, the Commodity Agreements shall be amended to reflect such agreement.


ARTICLE 87.	LOAD PROJECTION AND COOPERATION

	87.1	Monitoring and Notification.  Customer shall continue to diligently monitor its load patterns and forecasts during the Term and use reasonable efforts to bring to the attention of ENA any future contract opportunities or other similar arrangements that could be entered into by Customer that will materially affect the Customer’s Load.  Customer will notify ENA in as soon as practical, of any material changes in Customer’s Load that become known to Customer during the Term.  Such material changes may include, without limitation, a large customer’s election to buy or not buy gas from Customer.  

87.2	Cooperation	.  ENA and Customer shall fully cooperate in good faith and make reasonable efforts to carry out the intent of the transactions contemplated in the Commodity Agreements, including actions necessary to properly administer and implement the terms of the Transportation Contracts with PG&E and in connection with any proceedings or litigation relating thereto.  The Parties anticipate that representatives of Customer and ENA would meet periodically throughout the Term to reviewand to exchange information relating to developments affecting the subject matter hereof, including, without limitation, changes in Customer's Load, and prospective regulatory changes that could affect the transactions contemplated in the Commodity Agreements.


ARTICLE 98.	ACCESS TO METER DATA

	Customer shall provide ENA with the necessary access to monitor on a daily basis Customer’s Actual Load recorded in PG&E’s meter data while ENA utilizes PG&E’s electronic bulletin board, “Inside Tracc.”  The Parties shall cooperate to ensure that ENA can obtain the data from Customer’s backup pulse recorders.  Customer will maintain accurate measurement records of Customer’s Actual Load for backup data purposes.  In the event that “Inside Tracc” fails to provide meter data for any period of time, ENA shall have the right to review Customer’s backup measurement data for such period upon request.


ARTICLE 10.  SALES OUTSIDE PALO ALTO

	Upon the request of Customer specifying quantities, term, and delivery point, ENA will provide Customer an offer to supply Gas which is intended for sale by Customer by consumers which are not served through Customer’s City Gate (the "Off System Gas").  Such offer by ENA to supply Off System Gas will be made on terms acceptable to ENA in its sole discretion.  Notwithstanding any of the foregoing, if the customer for such Off System Gas does not have adequate firm transportation capacity on PG&E’s system to serve their load, ENA shall have no obligation to make an offer for the Off System Gas.  Any offer for supply of the Off System Gas which is accepted by Customer, shall be made subject to the terms that certain Enfolio® Master Firm Purchase/Agreement between ENA and Customer dated April 11, 2001.  Notwithstanding any of the foregoing, Customer shall not be obligated to request an offer from ENA to supply the Off System Gas and Customer may solicit an offer to supply the Off System Gas from any third party.



ARTICLE 119.  PRICE INDICATIONS AND PURCHASE OFFER

119.1	Price Indications.  Upon reasonable request of Customer, ENA shall provide Customer with notional Gas pricing information related to the markets for Malin and PG&E City Gate in a format that ENA currently has availabledaily price indications for fixed firm Gas at Malin and PG&E City Gate for thirty-six (36) months forward and at-the-money call option prices at Malin and PG&E City Gate for twelve (12) months forward.  NEA shall also provide Customer with such additional price indications as may be requested by Customer for various delivery points.  NEA shall provide all price indications by electronic mail in Excel spreadsheet format.  For each Day that ENA fails to provide such price indications, ENA shall credit Customer the sum on one hundred dollars ($100.00) on its monthly statement.  ENA does not warrant or represent that the notional Gas pricing information is accurate or complete and it is furnished hereunder on an "as is" basis without any expressed or implied warranties; provided however, that ENA warrants and agrees that information provided to Customer hereunder shall not be information which ENA knows, or should have know, is false.  Any The extent of Customer’s reliance thereonon information provided by ENA hereunder shall be in the sole discretion and judgment of Customer.

	119.2	Release of Liability.  Customer acknowledges that ENA may have a conflict of interest in selling Gas to Customer under the Gas Sale ContractTransaction Agreement as well as providing pricing information pursuant to Section 109.1 that may influence Customer’s determination whether and when to fix or unfix pricing, thereby affecting the price Customer pays for Gas under the Gas Sale Contract.  Customer acknowledges and agrees that it has and will have access to independent recommendations, market forecasts and other information and expertise to assist it in determining whether and when to fix and unfix pricing and that it will not solely rely or depend on market forecasts or other information provided by ENA.   Customer hereby irrevocably waives any right or remedy that might be available to Customer and releases ENA from any liability by reason of ENA having such conflict of interest and acknowledges that it gives this waiver and release with full knowledge of its rights and the benefit of independent legal advice.

	11.3	Purchase Offer.  Upon request of Customer specifying quantities, receipt point, and term, ENA will provide Customer an offer to purchase those quantities of Fixed Quantity Gas and Gas purchased under a BaseLoad Contract which Customer desires to sell into the market (the "Excess Gas").  Such offer by ENA to purchase the Excess Gas will be made on terms acceptable to ENA in its sole discretion














[Note:  All remaining Articles, Sections and appropriate references should be renumbered, as appropriate]



[Note:  Appendix “1” of the Enfolio Agreement has a Reps and Warranties provision; Article 4 of the Enfolio Agreement provides language relating to defaults, remedies, etc.; Article 5 is a reasonable force majeure provision; Article 8 has reasonable notice, assignment, and limitation of remedies provisions, and addresses winding up arrangments and confidentiality terms, all of which are issues addressed in the following Articles (12, 13, and 15).  We should make sure that these types of provisions are completely consistent for both agreements.]

ARTICLE 12.  REPRESENTATIONS,AND WARRANTIES AND ACKNOWLEDGMENTS

12.1	Customer. Customer represents and warrants as follows:

(a)	Customer is a municipal corporation duly organized, validly existing and in good standing under the laws of the State of California.

(b)	Customer has all requisite corporate power and authority to execute, deliver and perform its obligations under each Commoditythis Agreement.

(c)	Each CommodityThis Agreement to which Customer is a party has been duly authorized, executed and delivered by Customer and constitutes a legal, valid and binding obligation of Customer enforceable against it in accordance with its terms, except as such enforceability may be limited by applicable bankruptcy, insolvency, fraudulent transfer, reorganization, moratorium or other laws from time to time in effect relating to creditors' rights generally and to general equity principles.

(d)	The execution and delivery by Customer of each Commoditythis Agreement to which it is a party, and of all other agreements and instruments to be executed and delivered by Customer pursuant to any Commoditythis Agreement, and performance and compliance with the terms and provisions of each Commoditythis Agreement, do not and will not (i) violate any provision of any law, statute, rule or regulation, order, writ, judgment, injunction, decree, governmental permit, determination or award having applicability to Customer or any of its properties or assets, (ii) conflict with or result in a breach or violation of or constitute a default under any provision of the charter documents, bylaws or other comparable documents of Customer, or (iii) except for appointment of ENA as Customer's agent, require any consent, approval or notice under or result in a violation or breach of or constitute (with or without due notice or lapse of time or both) a default (or give rise to any right of termination, cancellation or acceleration) under any note, bond, mortgage, license, contract (including any Transportation Contract), agreement or loan or credit agreement to which Customer is a party or by which Customer or any of its properties or assets may be bound or affected.

(e)	There is no action or proceeding pending or, to the knowledge of Customer, contemplated or threatened against or affecting Customer or its properties or assets before or by any, Governmental Authority, which relates to or challenges the legality, validity or enforceability of any Commodity Agreement or the ability or obligation of Customer to perform fully on a timely basis any obligation which it has or shall have under any Commoditythis Agreement.

(f)	Except for appointment of ENA as Customer's agent, no No authorization, consent, approval, waiver, license, qualification or formal exemption from, nor any filing, declaration, qualification or registration with, any Governmental Authority or any other Person is required in connection with the execution, delivery or performance by Customer of each Commoditythis Agreement.

(g)	Customer is the owner of all right, title and interest in the Transportation Contracts, free and clear of all Liens.

(h)	ENA has received true and correct copies of each of the BaseLoad Contracts and the Transportation Contracts existing as of the Effective Date (including all exhibits and schedules constituting part thereof) and all amendments thereto, waivers relating thereto and other agreements affecting the terms thereof during the Term and such are set forth on Schedule 1 and Schedule 2 attached hereto.  Each of the BaseLoad Contracts and Transporation Contracts is in full force and effect and is valid, binding and enforceable in accordance with its terms with no default, anticipated or threatened default or failure of performance or observance of any obligations or conditions contained therein, and no notice of default or no notice of intention to terminate any BaseLoad Contract or Transportation Contract has been provided.

12.2	ENA.  ENA represents and warrants as follows:

(a)	ENA is a corporation duly organized, validly existing and in good standing under the laws of the State of Delaware.

(b)	ENA has all requisite corporate power and authority to execute, deliver and perform its obligations under each Commoditythis Agreement.

(c)	Each CommodityThis Agreement to which ENA is a party has been duly authorized, executed and delivered by ENA and constitutes a legal, valid and binding obligation of ENA enforceable against it in accordance with its terms, except as such enforceability may be, limited by applicable bankruptcy, insolvency, fraudulent transfer, reorganization, moratorium or other laws from time to time in effect relating to creditors' rights generally and to general equity principles.

(d)	The execution, delivery and performance by ENA of each Commoditythis Agreement to which it is a party, and all other agreements and instruments to be executed and delivered by ENA pursuant hereto or thereto or in connection herewith or therewith, and compliance with the terms and provisions hereof and thereof, do not and will not (i) violate any provision of any law, statute, rule or regulation, order, writ, judgment, injunction, decree, governmental permit, determination or award having applicability to ENA or any of its properties or assets, (ii) conflict with or result in a breach or violation of or constitute a default under any provision of the charter documents, bylaws or other comparable documents of ENA or (iii) require any consent, approval or notice under or result in a violation or breach of or constitute (with or without due notice or lapse of time or both) a default (or give rise to any right of termination, cancellation or acceleration) under any note, bond, mortgage, license, contract, agreement or loan or credit agreement to which ENA is a party or by which ENA or any of its properties or assets may be bound or affected.

(e)	There is no action or proceeding pending or, to the knowledge of ENA, contemplated or threatened against or affecting ENA or its properties or assets before or by any Governmental Authority, which relates to or challenges the legality, validity or enforceability of any Commodity Agreement or the ability or obligation of ENA to perform fully on a timely basis any obligation which it has or shall have under any Commoditythis Agreement.

(f)	No authorization, consent, approval, waiver, license, qualification or formal exemption from, nor any filing, declaration, qualification or registration with, any Governmental Authority or any other Person is required in connection with the execution, delivery or performance by ENA of each Commoditythis Agreement.  

12.3	Acknowledgments.
	[The provisions of this Section should be merged with Section 2.1]

(a)	Customer acknowledges that ENA shall be entitled to utilize the Transportation Contracts during the Term as ENA in its sole discretion shall determine and for ENA's own account, subject to the terms and conditions of this Agreement and the Gas Sale Contract.  Customer acknowledges that it has waived and relinquished any rights or claims it might have or be deemed to have with respect to the utilization of the Transportation Contracts during the Term, except with respect to the Excluded Liabilities.

(b)	Customer acknowledges that it has waived and relinquished any rights or claims it might have or be deemed to have with respect to any ENA profits or earnings attributable to the Transportation Contracts during the Term or otherwise associated with the transactions contemplated herein, except with respect to the Excluded Liabilities.  All income and losses attributable to the utilization or implementation of or otherwise with respect to the Transportation Contracts during the Term shall be solely for the account of ENA.  All such income and losses attributable to periods prior to or after the Term shall be solely for the account of Customer.

(c)	Customer acknowledges that ENA neither has nor undertakes any fiduciary or other special duty to Customer respecting ENA's activities  (and accounting of the profits, costs and proceeds thereof) regarding or in any way related to the Transportation Contracts.  ENA is permitted to administer, utilize and economically profit from the Transportation Contracts and Gas in any lawful manner it determines, and for its own benefit and account, all without interference from or liability or duties owed to Customer and its successors and assigns; provided that the foregoing shall not limit ENA's obligations to Customer under any Commodity Agreement and shall not entitle ENA to fail to perform any obligation relating to the Commodity Agreements.

ARTICLE 13.  EARLY TERMINATION OF AGREEMENT

13.1	Early Termination.  The following shall be grounds for termination of all of the Commoditythis Agreements:

(a)	Either Party may terminate this Agreement and all of the other Commodity Agreements if the other Party fails to make payment of any amounts due to be paid, credited, or reimbursed under any provision of any Commoditythis Agreement, which failure continues for a period of five (5) Days after receipt of written notice of such nonpayment.

(b)	Either Party may terminate this Agreement and all of the other Commodity Agreements if any representation or warranty made by the other Party shall prove to have been false or misleading in any material respect when made or deemed to be repeated.

(c)	Either party Party may terminate this Agreement and all of the other Commodity Agreements if the other Party fails to comply substantially with any material provision of this Agreement or of any other Commodity Agreement, which failure continues for a period of five (5) Days after written notice of such noncompliance.

(d)	Either party Party may terminate this Agreement and all of the other Commodity Agreements if the other Party shall: (i) make an assignment or any general arrangement for the benefit of creditors, (ii) file a petition or otherwise commence, authorize or acquiesce in the commencement of a proceeding or case under any bankruptcy or similar law for the protection of creditors, or have such petition filed against it and such proceeding remains undismissed for sixty (60) days, (iii) otherwise become bankrupt or insolvent (however evidenced) or (iv) be unable to pay its debts as they fall due.

(e)	Either Party mayThis Agreement shall terminate this Agreement and all of the other Commodity Agreements if the Gas Sale ContractTransaction Agreement is terminated in accordance with Article 4 thereofof the Enfolio Agreement.

(f)	Either Party may terminate this Agreement and all of the other Commodity Agreements if, upon execution of this Agreement or prior to the commencement of each subsequent fiscal year of Customer or portion thereof during the Term, Customer fails to appropriate funds for payment of its obligations under this Agreement for such fiscal year or portion thereof.  [Note:  Will appropriations reference this Agreement in particular, or simply be for gas purchases and related services?]

13.2	Remedies for Breach.

(a)	Subject to Section 13.2(b), a Party which may and desires to terminate all of the Commoditythis Agreements pursuant to Section 13.1 shall give written notice of its intention to terminate and the reasons therefore to the other Party, which termination shall be effective no earlier than the thirtieth (30th) day following the receipt of said notice, whereupon (unless during such thirty (30) day period such grounds for termination shall have been cured) the terminating Party shall be excused and relieved of all obligations and liabilities under such Commoditythis Agreements, except for those liabilities incurred before the effective date of termination or as a result of the termination.

(b)	Each Party shall use every reasonable effort to mitigate any damages resulting from a breach and/or termination of any Commodity Agreement.

(c)	If ENA terminates the Commoditythis Agreements as a result of a breach by Customer of one or more of such agreements, then ENA may utilize its right to administer the Transportation Contracts as Customer's agent to the extent necessary for ENA to mitigate its damages and determine the amounts that Customer will owe to ENA as of the effective date of, or as a result of, the termination.

(d)	If Customer terminates the Commoditythis Agreements as a result of a breach by ENA of one or more of such agreements, then ENA shall lose its right to administer the Transportation Contracts as Customer's agent as of the effective date of such termination.

(e)	Termination of this Agreement by one Party due to the other Party's breach shall be in addition to any other remedy available at law or equity to the terminating Party.

(f)	In the event that this Agreement is terminated pursuant to the provisions of this Sections 12.1(a), (b), (c), (d), or (e) as the result of the acts or omissions of Customer or Section 13.1 (f) due to acts or omissions of Customer under the Gas Sale Contract, Customer shall be obligated to pay ENA an amount equal to the ENA Termination Expenses, and in addition Customer shall pay ENA an amount equal to: all amounts ENA has paid to PG&E pursuant to Section 1.1 [?] of this Agreement, plus an amount equal to ENA's actual cost to unwind those financial hedge transactions it entered into to hedge the transactions contemplated by the Commodity Agreements (the "Hedges").  [“Unwinding” costs do not appear to be a reasonable element of NEA’s benefit of the bargain damages for breach of this Agreement; the rest of this section seems to apply a liquidated damages formula, and there are no provisions for damages for breach by NEA; is there really a need for this section?]]

13.3	Winding Up.  Subject to Section 13.2(c), at the end of the Term, (a) ENA's agency under the Transportation Contracts shall expire or be revoked, and at Customer's request ENA shall assist Customer in very promptly advising PG&E of such expiration or revocation, and (b) Note:  We should consider the use of the language of §8.4 of the Enfolio Agreement (“Winding Up Arrangments”) here any amounts due and owing either Party under any Commodity this Agreement shall be paid pursuant to the terms of such Commodity Agreement and any corrections or adjustments to payments previously made shall be determined and any refunds due to either Party shall be made at the earliest possible time and in any event no later than thirty (30) Days for the account of Customerfollowing the date of termination.


ARTICLE 14. INDEMNIFICATION

14.1	Indemnification Obligations of Customer.	Subject to Section 14.3, Customer shall indemnify and hold harmless ENA and its Affiliates and each of their respective Representatives from and against any claim, liability, loss, cost, damage or expense (including, without limitation, reasonable attorneys' fees, charges and disbursements) made against such indemnified party by third parties arising out of, or resulting from or in any way related to (a) the breach of or failure to perform or satisfy any of the representations, warranties or covenants made by Customer in any Commoditythis Agreement, or (b) any Excluded Liability.

14.2	Indemnification Obligations of ENA.  Subject to Section 14.3, ENA shall indemnify and hold harmless Customer and its Affiliates and each of their respective Representatives from and against any claim, liability, loss, cost, damage or expense (including, without limitation, reasonable attorneys' fees, charges and disbursements) made against such indemnified party by third parties arising out of, resulting from or in any way related to (a) the breach of or failure to perform or satisfy any of the representations, warranties or covenants made by ENA in any Commoditythis Agreement, or (b) any Assumed Liability.

14.3	Third Party Claims.	With respect to claims made by third parties, the indemnifying party shall have the right to assume the defense of any such claim or action with counsel designated by the indemnifying party and reasonably satisfactory to the indemnified party.  No indemnified party shall settle any claim Claim or action with respect to which it has sought or intends to seek indemnification pursuant to this Article 14 without the prior written consent of the indemnifying party, which consent shall not be unreasonably withheld.

14.4	No Consequential Damages.  Except as specified in the Commodity Agreements, nNeither Party shall be liable to the other Party or its Affiliates for consequential, incidental, indirect, punitive or special damages (collectively, "Consequential Damages") resulting from any cause whatsoever, including without limitation, any loss of profits, sales or goodwill, loss of use of any Transportation Contract or the Agency Agreement, or any other claim whether arising in contract, warranty, tort (including negligence), strict liability, indemnity or otherwise arising out of or relating to any Commoditythis Agreement, and each Party hereby releases the other Party from any liability for all such losses and damages.  [Note: As a limitation on damages, this provision belongs in the “Remedies for Breach” section]

14.5	Survival.  The provisions of this Article 14 shall survive the termination of this Agreement indefinitely.

ARTICLE 15. CONFIDENTIALITY

15.1	Confidentiality; Public Statements.  Except as provided in Section 15.2, each Party agrees that, during the Term, it will hold in strict confidence and will not without the prior written consent of the other Party disclose to any Person (a) any Confidential Information with respect to the other Party (and its Affiliates) or (b) the terms and conditions and other information contained in any Commodity Agreement.  The Parties shall consult with each other and no neither Party shall issue any public announcement or statement with respect to the existence of any Commoditythis Agreement or any transaction contemplated hereby or thereby without the consent of the other Party.

15.2	Actions Prior to Disclosure.  In the event either Party determines that it is required by applicable law, rule, regulation or order of any Governmental Authority to disclose, file or otherwise make public the terms of any Commoditythis Agreement or any Confidential Information, it shall, prior to making any such disclosure, (a) notify the other Party of its determination that such disclosure is required and the basis for such determination and (b) in the case of any disclosure or filing with the SEC (or any other Governmental Authority), submit to the SEC (or such other Governmental Authority), after consultation with the other Party, an application for confidential treatment (or similar confidentiality request) and shall use reasonable efforts to obtain an order of the SEC (or such other Governmental Authority) granting the broadest confidential treatment that may be obtained with respect to such Commoditythis Agreement or such other Confidential Information (as the case may be).  

15.3	Non-Disclosure by Representatives.  Notwithstanding the foregoing, each Party may disclose Confidential Information to officers, directors, employees and representatives of such Party or its Affiliates (collectively, "Representatives"); provided, that each Representative who receives any such information shall be informed of the confidential nature of such information and shall be directed to treat such Confidential Information in accordance with the terms of this Article 15. Customer and ENA shall be responsible for any breach of this Article 15 by any of their Representatives and each agrees, at its sole expense, to take all reasonable measures (including but not limited to court proceedings) to restrain its Representatives from prohibited or unauthorized disclosure or use of Confidential Information.

15.4	Injunctive Relief.  The Parties agree that in the event of any breach by either Party or its respective Representatives of any of the provisions of this Article 15, money damages would be inadequate and that the non-breaching Party would have no adequate remedy at law.  Accordingly, notwithstanding anything to the contrary contained in this Agreement, the Parties agree that they shall have the right, in addition to any rights to seek damages, to pursue an action or actions for specific performance, injunction and/or other equitable relief in order to enforce or prevent any violation (whether anticipatory, continuing or future) of the provisions of this Article 15.

ARTICLE 16.  ARBITRATION

	Except with respect to the Parties rights to injunctive relief in accordance with Section 14.4 of this Agreement, any Claims under this Agreement shall be handled in accordance with the Arbitration provisions set forth in the Appendix “1” – Enfolio General Provisions to that certainof the Enfolio® Master Firm Purchase/Agreement, between ENA and Customer dated April 11, 2001.except that the arbitration proceeding shall be conducted in the San Francisco Bay Area, California. 


ARTICLE 17.  MISCELLANEOUS

17.1	Entire Agreement; Modifications in Writing.  The CommodityThis Agreements, together with all exhibits and schedules attached hereto and thereto, constitute the entire agreement between the Parties pertaining to the subject matter hereof and thereof and supersede all prior agreements, understandings, negotiations and discussions, whether oral or written, of the Parties.  Except as specifically provided in a Commodity Agreementherein, no amendment, waiver, consent, modification or termination of any provision of such Commoditythis Agreement shall be effective unless signed by Customer and ENA.

17.5	Binding Effect; Assignment.  The rights and obligations hereunder of either Party may not be assigned or delegated to any Person without the prior consent of the other Party.  Except as expressly provided herein, this Agreement shall not be construed so as to confer any right or benefit upon any Person other than the Parties, and their respective successors and any permitted assigns.  This Agreement shall be binding upon Customer and ENA, and their respective successors and permitted assigns.

17.6	Communications.  All communications or notices required or permitted under the terms of any Commoditythis Agreement shall be in writing, and shall be given as provided in Article 8 of the Enfolio Agreement.by registered or certified mail, return receipt requested, telex, facsimile (fax), air courier guaranteeing overnight delivery or personal delivery, to the addresses set forth below.  All such notices and communications shall be deemed to have been duly given: at the time delivered by hand, if personally delivered; four (4) days after being sent by certified mail, return receipt requested, if mailed; when answered back, if telexed; when receipt acknowledged, if sent by telecopy (fax); and on the next Business Day if timely delivered to an air courier guaranteeing overnight delivery.

	
NOTICE TO ENA:
Enron North America Corp.
P.O. Box 4428
Houston, Texas 77210-4428
Attn: Document and Deal Clearing Desk
Facsimile No. 713-646-4816
	
NOTICE TO CUSTOMER:
____________________
____________________
Attention: ____________
Facsimile No.: ________
    with a copy to:
_____________________
_____________________
_____________________
Attention: ____________
Facsimile No.: ________


	
PAYMENTS TO ENA:
Wire Transfer to:
NationsBank of Texas, N.A.
111000025 ABA Routing
4140327387 Account Number
	
PAYMENTS TO CUSTOMER:
Wire Transfer to: 
______________________
____________ ABA Routing
____________ Account Number


	
INVOICES TO ENA:
Enron North America Corp.
P.O. Box 4428
Houston, Texas 77210-4428
Attn: Contract Settlement
	
INVOICES TO CUSTOMER:
     by overnight courier (do not fax) to:
_____________________
_____________________
_____________________
Attn: ________________
     with a copy by fax to:
_____________________
_____________________
_____________________
Attention: ____________
Facsimile No.: ________






OTHER BILLING AND ACCOUNTING MATTERS:
	
TO ENA:
Enron North America Corp.
P.O. Box 4428
Houston, Texas 77210-4428
Attn: Contract Settlement
Facsimile No. 713-646-8420
	
TO CUSTOMER:
__________________
__________________
__________________
Attn: _____________
Facsimile No. ______
     with a copy by fax to:
___________________
___________________
___________________
Attention: ___________
Facsimile No.: _______




17.4	Execution of Counterparts.  Each of the CommodityThis Agreements may be executed in any number of counterparts, each of which counterparts, when so executed and delivered, shall be deemed to be an original and all of which counterparts, taken together, shall constitute but one and the same agreement.

17.5	GOVERNING LAW. EACH COMMODITY AGREEMENT, AND THE RIGHTS AND DUTIES OF THE PARTIES ARISING OUT OF SUCH AGREEMENT, SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF TEXAS CALFIRONIA WITHOUT REGARD TO PRINCIPLES OF CONFLICTS OF LAWS.

17.6	Severability of Provisions.  The invalidity of one or more provisions or contained in any Commoditythis Agreement shall not affect the validity of the remaining portions of the Commodity this Agreements so long as for both Parties the material purposes of the Commoditythis Agreements taken as a whole can be determined and effectuated.  In the event that any or all of any Commoditythis Agreement is held to be invalid or unenforceable, the Parties agree to negotiate in good faith to reach an equitable agreement on such portion that is void or unenforceable.  If any indemnity or hold harmless obligation (or portions thereof) in any Commoditythis Agreement is for any reason held to be invalid or unenforceable in any respect, and if the Parties fail to agree on a replacement provision, then such obligation shall be construed to apply to the fullest extent permitted by law but in no event beyond the scope and limits of those original indemnity and hold harmless obligations determined to be invalid or unenforceable.

17.7	Headings.  The section headings and the table of contents, if any, used or contained in this Agreement are for convenience of reference only and shall not affect the construction of this Agreement.

17.8	No Partnership Created.  The rights, liabilities, responsibilities and remedies of the Parties with respect to the subject matter of the Commoditythis Agreements shall be exclusively those expressly set forth in the Commodity Agreementsherein.  Neither Party is, or will represent itself as being, a partner of, or agent (except as expressly provided in the Commoditythis Agreements) or fiduciary for, the other Party with respect to the Transportation Contracts or otherwise.

17.9	No Implied Warranties.  With respect to the subject matter of this Agreement, Eeach Party hereby disclaims, and the other Party hereby waives, any implied representations, covenants, warranties and agreements, except those expressly set forth in a Commodity Agreementherein.

17.10	Cost Responsibility.  Except to the extent this Agreement provides expressly to the contrary, each Party shall pay allbear its own costs in connection with the performance of its obligations under or as set forth in this Agreement.

17.11  City Council Resolution.  On the Effective Date, (i) Customer shall provide ENA with a certified copy of a resolution adopted by the City Council of the City of Palo Alto authorizing the City Manager or other represenative of the City of Palo Alto to execute this Agreement, and (ii) ENA shall provide Customer with evidence reasonably satisfactory to Customer that the individual executing this Agreement on behalf of ENA is authorized to do so. 


IN WITNESS WHEREOF, the Parties have entered into this Agreement at Palo Alto, California, effective as of the date first above writtenEffective Date.

CITY OF PALO ALTO		       ENRON NORTH AMERICA CORP. 


_______________________									
City Manager					Name: 					
Title: 					


APPROVED AS TO FORM:

________________________								
City Attorney					Name: 					
Title: 					


Approved:						


________________________		
Director of Utilities
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