MUNICIPAL/UTILITY ISDA FORM
DRAFT OF 02/18/99

SCHEDULE
to the
MASTER AGREEMENT
(Multicurrency-Cross Border)
dated as of _________________, 199__

between
	ENRON NORTH AMERICA CORP., a corporation organized under the law of the State of Delaware (“Party A”), and
	_____________________________________, a _____________ organized under the law of the ____________ of ________ (“Party B”)



Part 1. Termination Provisions.
(a)	“Specified Entity” means in relation to Party A, none; and in relation to Party B, none.
[(a)	“Specified Entity” means in relation to Party A, for the purpose of:

Section 5(a)(v), 	;
Section 5(a)(vi), 	;
Section 5(a)(vii), 	;
Section 5(b)(iv), 	;
and in relation to Party B, for the purpose of:

Section 5(a)(v), 	;
Section 5(a)(vi), 	;
Section 5(a)(vii), 	;
Section 5(b)(iv), 	.]
(b)	The “Cross Default” provisions of Section 5(a)(vi) will apply to Party A, and will apply to Party B.
“Threshold Amount” means:  with respect to Party A, U.S. $____________ (or its equivalent in another currency); [with respect to Party A’s Credit Support Provider, U.S. $____________ (or its equivalent in another currency) [; and with respect to Party B, [U.S.][C] $____________ (or its equivalent in another currency)][; and with respect to Party B’s Credit Support Provider, [U.S.][C] $__________ (or its equivalent in another currency)].
(c)	Section 5(a)(vii) is hereby amended by deleting Subparagraph (6) thereof in its entirety and replacing it with the following:
“(6)(A) seeks or becomes subject to the appointment of any administrator, provisional liquidator, conservator, receiver, trustee, custodian or other similar official for it or for substantially all its assets or (B) in the case of Party B, (I) there is appointed or designated with respect to it any entity such as an organization, board, commission, authority, agency or body to monitor, review, oversee, recommend or declare a financial emergency or similar state of financial distress with respect to it or (II) there is declared or introduced or proposed for consideration by it or by any legislative or regulatory body with competent jurisdiction over it the existence of a state of financial emergency or similar state of financial distress in respect of it;”
[(d)	Section 5(a)(viii) is hereby amended by:  (i) deleting the introductory paragraph in its entirety and replacing it with the following:
“(viii)  Merger Without Assumption.  The party or any Credit Support Provider of such party consolidates or amalgamates with, or merges with or into, or transfers all or substantially all its assets to, or reorganizes, incorporates, reincorporates, reconstitutes or reforms into or as, another entity (or, without limiting the foregoing, in the case of Party B, an entity such as an organization, board, commission, authority, agency or body succeeds to the principal functions of, or power and duties granted to, Party B or any Credit Support Provider of Party B) and, at the time of such consolidation, amalgamation, merger, transfer, reorganization, incorporation, reincorporation, reconstitution, reformation or succession:”
(ii) adding in the first line of Subparagraph (1) thereof and in the second line of Subparagraph (2) thereof between the words “surviving” and “or” the words “, reorganized, reincorporated, reconstituted,”, (iii) deleting in the first line of Subparagraph (1) thereof and in the second line of Subparagraph (2) thereof the words “or transferee” and replacing them with the words “transferee or successor”.] [footnoteRef:2] [2:  Governmental entity only.] 

(e)	Section 5(b)(iv) is hereby amended by (i) adding in the fourth line thereof after the words “to, another entity” the words “and also, in the case of Party B, any board, body, commission, agency or authority succeeds to the principal functions of, and/or the powers and duties granted to, X (or, in the case of Party B, any Credit Support Provider of such party or any applicable Specified Entity of such party),” and (ii) adding the following phrase between the closing parenthesis and the semicolon at the end thereof: "provided, however, that the foregoing action or event shall not constitute a Termination Event (l) as to Party A, if after such action or event such resulting, surviving or transferee entity (which entity is the successor-in-interest to Party A) is directly or indirectly owned or controlled by Party A's Credit Support Provider and the Credit Support Documents supporting Party A's obligations remain in full force and effect, or (2) so long as in connection with or after such action or event X or its successor or transferee provides (or causes to be provided) to the other party ("Y") within two Local Business Days of Y's written demand therefor [Performance Assurance] [Eligible Credit Support] in an amount satisfactory to Y in its sole discretion.  If such [Performance Assurance] [Eligible Credit Support] is provided, it shall be in addition to any [Performance Assurance] [Eligible Credit Support] required under the[Collateral and Exposure Provisions] [ISDA Credit Support Annex] attached hereto as Annex A ("Annex A") but it shall be otherwise administered under Annex A.
(f)	The “Credit Event Upon Merger” provisions of Section 5(b)(iv) as amended below will apply to Party A and to Party B.
(g)	The “Automatic Early Termination” provision of Section 6(a) will not [will[footnoteRef:3]] apply to Party A or to Party B.[footnoteRef:4] [3:   “Will not” apply for U.S. counterparties subject to banking laws or bankruptcy code, and “will not” apply for Canadian corporations; “will” apply for all others.]  [4:   If Party B is a foreign-incorporated or based entity, this section may require modifications.] 

(h)	Payments on Early Termination.  For the purpose of Section 6(e):  (i) [Market Quotation will apply; provided, however, that with respect to any Transaction that is a commodity swap, cross commodity swap, commodity cap, commodity floor, commodity collar, commodity option or any other similar transaction (including any option with respect to any of the foregoing or any combination of these transactions, Loss will apply] [Loss will apply,] and (ii) the Second Method will apply.
(i)	“Termination Currency” means United States Dollars.
[(i)	“Termination Currency” means in connection with any Transaction in respect of which an Early Termination Date has been designated or is deemed to occur such currency as may be selected by the party which is not the Defaulting Party or the Affected Party (as the case may be), or where there are two Affected Parties such currency as may be agreed between them, if such currency is readily available, and failing such agreement or otherwise, United States Dollars.][footnoteRef:5] [5:  Insert this language if ECT Canada/Canadian counterparty agreement.] 

[(j)	Additional Event of Default.  The following will constitute an additional Event of Default for purposes of Section 5(a):]
Part 2.  Tax Representations.
[Insert Appropriate Tax Representations Module]
Part 3.  Agreement to Deliver Documents.
[(a)	Tax forms, documents, or certificates to be delivered are:{Insert Appropriate Tax Forms Module}]
[(b)]	Other documents to be delivered are:
	Party required to deliver document
	Form/Document/Certificate
	Date by which to be delivered
	Covered by Section 3(d) Representation


	[Party A] [and Party B]
	Duly executed Credit Support Document[s] specified in Part 4(d)
	At execution of this Agreement
	Yes

	Party A and Party B
	Evidence of authority and specimen signatures with respect to the party’s and its Credit Support Provider’s (if any) signatories executing this Agreement or any Credit Support Document
	At execution of this Agreement
	Yes

	Party A
	A Certificate certifying (a) resolutions of its and its Credit Support Provider’s (if any) board of directors (i) authorizing this Agreement and the Transactions contemplated hereby (or the Credit Support Document, as the case may be) and (ii) authorizing a specified person or persons to execute and deliver on its behalf this Agreement (or the Credit Support Document, as the case may be), and (b) copies of its and its Credit Support Provider’s (if any) articles of incorporation and bylaws
	At execution of this Agreement
	Yes

	Party B
	Certified copies of:  (1) the charter, enabling statutes, and constitution or comparable legislation, creating or authorizing Party B; (2) bylaws of Party B; (3) other charter and constituent instruments of Party B; (4) investment policies, guidelines or restrictions of Party B; (5) resolution approving the Transactions contemplated by this Agreement and authorizing a specified person or persons to execute and deliver on behalf of Party B this Agreement, the exhibits, supplements, and attachments hereto, the documents incorporated by reference herein, and the Confirmations hereunder; and (6) amendments to any of the foregoing
	At execution of this Agreement
	Yes

	Party A
	Annual Audited Consolidated Financial Statement of [Enron Corp.] [Party A’s Credit Support Provider] certified by independent public accountants
	Promptly following demand by Party B, but in no event earlier than 120 days after the end of each of its fiscal years
	Yes

	Party A
	Quarterly Unaudited Consolidated Financial Statement of [Enron Corp.] [Party A’s Credit Support Provider]
	Promptly following demand by Party B, but in no event earlier than 60 days after the end of each of its first three fiscal quarters of each of its fiscal years
	Yes

	
	
	
	

	Party B
	Annual Audited Consolidated Financial Statement of [Party B] [and] [Party B’s Credit Support Provider] certified by independent public accountants
	[Promptly following demand by Party A, but in no event earlier than 120 days after the end of each of its fiscal years] [Within 120 days after the end of each of its fiscal years]
	Yes

	Party B
	Quarterly Unaudited Consolidated Financial Statement of [Party B] [and] [Party B’s Credit Support Provider]
	[Promptly following demand by Party A, but in no event earlier than 60 days after the end of each of its first three fiscal quarters of each of its fiscal years] [Within 60 days after the end of each of its first three fiscal quarters of each of its fiscal years]
	Yes

	[Party B
	Legal opinion in form and substance satisfactory to Party A and its counsel
	At execution of this Agreement
	No]


Part 4.  Miscellaneous.
(a)	Addresses for Notices.  For the purpose of Section 12(a) of this Agreement:
Address for notices or communications to Party A:

	Address: 


Street Address:
(for courier delivery)

	Enron North America Corp.
P.O. Box 4428
Houston, Texas  77210-4428
1400 Smith Street
Houston, Texas  77002
Attn:  Director, Documentation Department
	Facsimile No.: (713) 646-4816
Telephone No.: (713) 853-3300



A copy of any notice sent to Party A pursuant to Section 5 or 6 or Annex A must also be sent to (i) Enron North America Corp., Attention:  Corporate Secretary at the above address and facsimile no. (713) 853-2534, and (ii) Enron North America Corp., Attention:  Assistant General Counsel, Trading Group at the above address and facsimile no. (713) 646-4818.

Address for notices or communications to Party B:

	Address: 
Street Address:
(for courier delivery) 

	_________________________________
_________________________________
_________________________________
Attn.: ____________________________
	Facsimile No.:  	
Telephone No.:  	


(b)	Offices; Multibranch Parties.  The provisions of Section 10(a) will be applicable.  For the purpose of Section 10(c):  Party A is not a Multibranch Party and Party B is not a Multibranch Party.
(c)	Calculation Agent.  The Calculation Agent is Party A.
(d)	Credit Support Documents.  Details of any Credit Support Document, each of which is incorporated by reference in, and made part of, this Agreement and each Confirmation (unless provided otherwise in a Confirmation) as if set forth in full in this Agreement or such Confirmation:  [(i) Guaranty dated as of the date hereof by Enron Corp. in favor of Party B as beneficiary thereof in the form attached hereto as Exhibit A,] [(ii) Guaranty dated as of the date hereof by ____________________ in favor of Party A as beneficiary thereof in the form attached hereto as Exhibit [A][B],] [and (iii) [Collateral and Exposure Provisions] [ISDA Credit Support Annex] attached hereto as Annex A.
(e)	Credit Support Provider.  (i) Credit Support Provider means in relation to Party A, [none,] [Enron Corp.,] and (ii) Credit Support Provider means in relation to Party B, [none][_______].
(f)	Netting of Payments.  Subparagraph (ii) of Section 2(c) will not apply to all Transactions.
(g)	Governing Law.  This Agreement and each Confirmation will be governed by, and construed, interpreted, and enforced in accordance with, the substantive law of the [State of New York] [State of Texas] (without reference to its choice of law doctrine).
(h)	Jurisdiction.  Section 13(b) is hereby deleted in its entirety and replaced with the following:
[(b)	Jurisdiction.  With respect to any suit, action, claim or proceeding relating to this Agreement (“Proceedings”), neither party (i) waives any objection which it may have at any time to the laying of venue of any Proceedings brought in any court, (ii) waives any claim that such Proceedings have been brought in an inconvenient forum, or (iii) waives the right to object, with respect to such Proceedings, that a court does not have any jurisdiction over such party.
Nothing in this Agreement precludes either party from bringing Proceedings in any jurisdiction, nor will the bringing of Proceedings in any one or more jurisdictions preclude the bringing of Proceedings in any other jurisdiction.]

	[(b)	Agreement To Arbitrate:  Any claim, counterclaim, demand, cause of action, dispute, and controversy arising out of or relating to this Agreement or the relationship established by this Agreement, any provision hereof, the alleged breach thereof, or in any way relating to the subject matter of this Agreement, involving the parties and/or their respective representatives (collectively the “Claims”), even though some or all of such Claims allegedly are extra-contractual in nature, whether such Claims sound in contract, tort, or otherwise, at law or in equity, under state or federal law, whether provided by statute or the common law, for damages or any other relief, shall be resolved by binding arbitration.

Conduct Of The Arbitration, And Authority Of The Arbitrators:  Arbitration shall be conducted in accordance with the rules of arbitration of the Federal Arbitration Act and, to the extent an issue is not addressed by the federal law on arbitration, by the Commercial Arbitration Rules of the American Arbitration Association.  The validity, construction, and interpretation of this agreement to arbitrate, and all procedural aspects of the arbitration conducted pursuant hereto shall be decided by the arbitrators.  In deciding the substance of the parties’ Claims, the arbitrators shall refer to the Governing Law.  It is agreed that the Arbitrators shall have no authority to award treble, exemplary or punitive damages of any type under any circumstances whether or not such damages may be available under state or federal law, or under the Federal Arbitration Act, or under the Commercial Arbitration Rules of the American Arbitration Association, the parties hereby waiving their right, if any, to recover any such damages.

Forum For The Arbitration And Selection Of Arbitrators:  The arbitration proceeding shall be conducted in [New York, New York][Houston, Texas].  Within thirty days of the notice of initiation of the arbitration procedure, each party shall select one arbitrator.  The two arbitrators shall select a third arbitrator.  The third arbitrator shall be a person who has over eight years professional experience in over-the-counter derivative products and who has not previously been employed by either party and does not have a direct or indirect interest in either party or the subject matter of the arbitration.  While the third arbitrator shall be neutral, the two party-appointed arbitrators are not required to be neutral, and it shall not be grounds for removal of either of the two party-appointed arbitrators or for vacating the arbitrators’ award that either of such arbitrators has past or present minimal relationships with the party that appointed such arbitrator.

Confidentiality:  To the fullest extent permitted by law, any arbitration proceeding and the arbitrators award shall be maintained in confidence by the parties.][footnoteRef:6] [6:  Use arbitration language in lieu of jurisdiction language with all U.S. counterparties.] 

[(i)	Process Agent.  [For the purpose of Section 13(c):  Party A appoints as its Process Agent, none; Party B appoints as its Process Agent, [_____________], having an office in [New York City] [_______] on the date of this Agreement at [______________]].[footnoteRef:7]  [If a party has not otherwise appointed a Process Agent in the United States and such party no longer maintains an office in the United States, then promptly upon the other party’s written demand such party shall irrevocably appoint an agent for service of process in the United States reasonably satisfactory to the other party and provide the other party with a copy of such agent's written acceptance of such appointment.] [footnoteRef:8] ][footnoteRef:9] [7:   Include if party is located outside of U.S.  Exclude if party is outside U.S. but maintains an office or branch in the U.S.]  [8:   Delete if counterparty appoints a process agent.  Include if party is outside U.S., but maintains an office or branch in the U.S.]  [9:   Delete entire provision if counterparty is a U.S. entity.] 

Part 5.  Other Provisions.
(a)	Conditions Precedent.  The condition precedent set forth in clause (1) of Section 2(a)(iii) shall not apply to payments owed by a party if the other party shall have satisfied in full all its payment obligations under Section 2(a)(i) and shall at the relevant time have no future payment obligations whether absolute or contingent, under Section 2(a)(i).
(b)	Obligations:  General Conditions.  Section 2(a)(iii) is hereby amended by: (i) deleting in the second line thereof the word “or” and replacing it with a comma; and (ii) inserting in the second line thereof after the words “Potential Event of Default” the words “, or Incipient Illegality”.
(c)	Powers.  Section 3(a)(ii) is hereby amended by (i) inserting in the first line thereof after the word “power” the words “(in the case of Party B, pursuant to the Authorizing Law)”;[footnoteRef:10] (ii) deleting in the fifth line thereof after the word “party” the word “and” and replacing it with “, it”; (iii) inserting in the fifth line thereof after the word “action” the words “and has made all necessary determinations and findings”; and (iv) adding in the fifth line thereof after the word “performance” and before the semicolon the words “, the individual(s) executing and delivering this Agreement any other documentation (including any Credit Support Document) relating to this Agreement to which it is a party or that it is required to deliver are duly empowered and authorized to do so, and it has duly executed and delivered this Agreement and any Credit Support Document to which it is a party”. [10:  Governmental entity only.] 

(d)	Representations.  Section 3 is hereby amended by adding at the end thereof the following Subparagraphs (g), (h), (i), (j) and (k):[footnoteRef:11] [11:  We do not need reps (g), (h) and (i) in Canadian law agreements (when there is no U.S. counterparty).] 

(g)	Line of Business.  (i) It is entering into this Agreement, including without limitation, any Credit Support Document to which it is a party and each Transaction, in conjunction with its line of business (including financial intermediation services) or the financing of its business; and (ii) with respect to Options, it is a producer, processor, commercial user of, or merchant handling, the commodity subject to the Transaction or the products or byproducts thereof, and is entering into each Option Transaction solely for purposes related to its business as such.
(h)	Eligible Swap Participant.  It constitutes an “eligible swap participant” as such term is defined in Rule 35.1(b)(2) of the Commodity Futures Trading Commission, 17 C.F.R. § 35.1(b)(2) (1993).
(i)	Standardization and Creditworthiness.  The economic terms of this Agreement, any Credit Support Document to which it is a party, and each Transaction have been individually tailored and negotiated by it; the creditworthiness of the other party was a material consideration in its entering into or determining the terms of this Agreement, such Credit Support Document, and such Transaction.
(j)	No Reliance.  In connection with this Agreement, any Credit Support Document to which it is a party, and each Transaction:  (i) it is acting as principal; (ii) the other party is not acting as a fiduciary or financial or investment advisor for it; (iii) it is not relying upon any representations (whether written or oral) of the other party other than the representations expressly set forth in this Agreement and in such Credit Support Document; (iv) it has not been given by the other party (directly or indirectly through any other person) any advice, counsel, assurance, guarantee, or representation whatsoever as to the expected or projected success, profitability, return, performance, result, effect, consequence, or benefit (either legal, regulatory, tax, financial, accounting, or otherwise) of this Agreement, such Credit Support Document, or such Transaction; (v) it has consulted with its own legal, regulatory, tax, business, investment, financial, and accounting advisors to the extent it has deemed necessary, and it has made its own investment, trading, hedging, and other decisions based upon its own judgment and upon any advice from such advisors as it has deemed necessary, and not upon any view expressed by the other party; (vi) its decisions have been the result of arm’s length negotiations between the parties; and (vii) it is entering into this Agreement, such Credit Support Document, and such Transaction with a full understanding of all of the risks hereof and thereof (economic and otherwise), and it is capable of assuming and willing to assume those risks.
(k)	Termination Payments.  Each party acknowledges that, pursuant to the terms of this Agreement (including, without limitation, Section 6(e) hereof), it may owe a payment to the other party upon the designation of an Early Termination Date hereunder, even in the event such Early Termination Date is the result of an Event of Default or Termination Event with respect to such other party.
	(e)	Additional Representations of Party B.  Party B hereby further represents and warrants to Party A (which representations will be deemed to be repeated by Party B at all times until the termination of this Agreement) that:

	(i)	Non-Speculation.  This Agreement and each Transaction has been and will be, entered into not for the purpose of speculation but solely in connection with the financing activities of Party B, including, without limitation, increasing the predictability of cash flow, including earnings on invested funds, and otherwise improving Party B’s ability to manage its funds and revenues.

	(ii)	No Immunity.  It is not entitled to claim immunity on the grounds of sovereignty or other similar grounds with respect to itself or its revenues or assets (irrespective of their use or intended use) from (i) suit, (ii) jurisdiction of any court, (iii) relief by way of injunction, order for specific performance or for recovery of property, (iv) attachment of its assets (whether before or after judgment) or (v) execution or enforcement of any judgment to which it or its revenues or assets might otherwise be made subject to in any suit, action or proceedings relating to this Agreement in the courts of any jurisdiction, and no such immunity (whether or not claimed) may be attributed to such party or its revenues or assets.[footnoteRef:12] [12:  Governmental entity only.] 


	(iii)	Legal Investment.  This Agreement and each Transaction hereunder do not constitute any kind of investment by Party B that is proscribed by any constitution, charter, law, rule, regulation, investment guideline, restriction or policy, government code, constituent or governing instrument, resolution, guideline, ordinance, order, writ, judgment, decree, charge, or ruling to which Party B (or any of its officials in their respective capacities as such) or its property or revenues is subject.

	(iv)	Assets of Party B.  No Affiliate or other person, firm, corporation, entity or association may liquidate, borrow, encumber or otherwise utilize the assets (including without limitation the source of funds) of Party B.[footnoteRef:13] [13:  Governmental entity only.] 


	(v)	Organization.  Party B is a state or political subdivision thereof, or an instrumentality, agency or department of either of the foregoing.[footnoteRef:14] [14:  Governmental entity only.] 


	(vi)	Investment Policies.  It has clear investment policies, its personnel are fully trained in and knowledgeable of such investment policies, and such investment policies are subject to regular reviews.[footnoteRef:15] [15:  Governmental entity only.] 


	(f)	Additional Agreements.  (i) The introductory clause of Section 4 of this Agreement is hereby amended to read in its entirety as follows:

“4.	Agreements.  Each party agrees with the other (and, in the case of Section 4(f), Party B agrees with Party A) that, so long as either party has or may have any obligation under this Agreement or under any Credit Support Document to which it is a party:”

(ii)  Section 4 of this Agreement is hereby amended by adding the following Section (f) thereto:

“(f)	Notice of Incipient Illegality.  If an Incipient Illegality occurs, Party B will, promptly upon becoming aware of it, notify Party A, specifying the nature of that Incipient Illegality and will also give such other information about that Incipient Illegality as the other party may reasonably require.”

	(g)	Source of Payments.  Party B agrees that its obligations hereunder are, and until the termination of this Agreement pursuant to the terms hereof shall remain, payable solely out of or from [specify source of payments].[footnoteRef:16] [16:  Governmental entity only.] 


	(h)	Nature of Obligations.  The obligations of Party B to make payments to Party A under this Agreement and each Transaction (a) are not subject to appropriation or similar action and (b) do not (1) constitute any kind of indebtedness of Party B or (2) create any kind of lien on or security interest in any property or revenues of Party B which, in either case (1) or (2), is proscribed by any constitution, charter, law, rule, regulation, investment guideline, restriction or policy, government code, constituent or governing instrument, resolution, guideline, ordinance, order, writ, judgment, decree, charge, or ruling to which Party B (or any of its officials in their respective capacities as such) or its property or revenues is subject.[footnoteRef:17] [17:  Governmental entity only.] 

(i)	Reference Market-makers.  The definition of “Reference Market-makers” in Section 14 is hereby amended by deleting clause (b) thereof.
(j)	Definitions.  (i) This Agreement, each Confirmation, and each Transaction are subject to the 1991 ISDA Definitions, as such definitions may be amended, supplemented, replaced or modified from time to time (collectively, the “Definitions”), each as published by the International Swaps and Derivatives Association, Inc. (“ISDA”), and will be governed in all respects by the Definitions (except that any references to “Swap Transactions” in the Definitions will be deemed to be references to “Transactions”).  The Definitions are incorporated by reference in, and made part of, this Agreement and each relevant Confirmation as if set forth in full in this Agreement and such Confirmation.  In the event of any inconsistency between the provisions of this Agreement and the Definitions, this Agreement will prevail.
(k)	Procedures for Entering into Transactions.  The parties hereby amend Section 9(e)(ii) by adding the following sentences at the end thereof:  “On or promptly following the Trade Date of a Transaction, Party A will send to Party B a Confirmation.  Party B will promptly thereafter confirm the accuracy of, or request the correction of, such Confirmation.  If any dispute shall arise as to whether an error exists in a Confirmation, the parties shall in good faith make reasonable efforts to resolve the dispute.  If Party B fails to accept or dispute the Confirmation in the manner set forth above within two Local Business Days after it was effectively sent to Party B, the Confirmation shall be deemed to correctly reflect the parties’ agreement on the terms of the Transaction referred to therein, absent manifest error.  The requirement of this Section and elsewhere in this Agreement that the parties exchange Confirmations shall for all purposes be deemed satisfied by a Confirmation sent and an acknowledgment deemed given as provided herein.”
(l)	Recording.  Each party consents to the recording, at any time and from time to time, by the other party of any and all communications between officers or employees of the parties, and waives any further notice of such recording.
(m)	Setoff.  (A) Without affecting or prejudicing the provisions of this Agreement requiring the calculation and payment of certain net payment amounts on Scheduled Payment Dates, all payments will be made without setoff or counterclaim; provided, however, that upon the designation or deemed designation of an Early Termination Date the Non-defaulting Party or the non-Affected Party (in either case, “X”) may, at its option and in its discretion, setoff, against any amounts owed to the Defaulting Party or Affected Party (in either case, “Y”) in Dollars or any other currency by X or any Affiliate of X under this Agreement or otherwise, any amounts owed in Dollars or any other currency by Y to X or any of its Affiliates (irrespective of place of payment or booking office of the obligation) under this Agreement or otherwise.  The obligations of Y and X under this Agreement in respect of such amounts shall be deemed satisfied and discharged to the extent of any such setoff.  For this purpose, the amounts subject to the setoff to the extent necessary may be converted by X into the Termination Currency at the rate of exchange at which X, acting in a reasonable manner and in good faith, would be able to purchase the relevant amount of the currency being converted.  X will give Y notice of any setoff effected under this section as soon as practicable after the setoff is effected provided that failure to give such notice shall not affect the validity of the setoff.  If an obligation is unascertained, X may in good faith estimate that obligation and set-off in respect of the estimate, subject to the relevant party accounting to the other when the obligation is ascertained.  Nothing herein shall be effective to create a charge or other security interest.  This setoff provision shall be without prejudice and in addition to any right of setoff, combination of accounts, lien or other right to which any party is at any time otherwise entitled (whether by operation of law, contract or otherwise).
(B)  Notwithstanding any provision to the contrary contained in this Agreement, the Non-defaulting Party or non-Affected Party, as the case may be, shall not be required to pay to the Defaulting Party or Affected Party any amount under Section 6(e) until the Non-defaulting Party or non-Affected Party receives confirmation satisfactory to it in its reasonable discretion (which may include an unqualified opinion of its counsel) that all other obligations of any kind whatsoever (whether pursuant to Specified Indebtedness as defined herein or otherwise) of the Defaulting Party or Affected Party to make any payments to the Non-defaulting Party or non-Affected Party or any of its Affiliates under this Agreement or otherwise which are due and payable as of the Early Termination Date hereof have been fully and finally performed.
(n)	LIMITATION OF LIABILITY.  NO PARTY SHALL BE REQUIRED TO PAY OR BE LIABLE FOR SPECIAL, PUNITIVE, EXEMPLARY, INCIDENTAL, CONSEQUENTIAL, OR INDIRECT DAMAGES (WHETHER OR NOT ARISING FROM ITS NEGLIGENCE) TO ANY OTHER PARTY; PROVIDED, HOWEVER, THAT NOTHING IN THIS PROVISION SHALL AFFECT THE ENFORCEABILITY OF SECTION 6(e) OF THIS AGREEMENT.  IF AND TO THE EXTENT ANY PAYMENT REQUIRED TO BE MADE PURSUANT TO THIS AGREEMENT IS DEEMED TO CONSTITUTE LIQUIDATED DAMAGES, THE PARTIES ACKNOWLEDGE AND AGREE THAT SUCH DAMAGES ARE DIFFICULT OR IMPOSSIBLE TO DETERMINE AND THAT SUCH PAYMENT IS INTENDED TO BE A REASONABLE APPROXIMATION OF THE AMOUNT OF SUCH DAMAGES AND NOT A PENALTY.
(o)	Confidentiality.  The contents of this Agreement and all other documents relating to this Agreement, and any information made available by one party or its Credit Support Provider to the other party or its Credit Support Provider with respect to this Agreement is confidential and shall not be disclosed to any third party (nor shall any public announcement relating to this Agreement be made by either party), except for such information (i) as may become generally available to the public, (ii) as may be required or appropriate in response to any summons, subpoena, or otherwise in connection with any litigation or to comply with any applicable law, order, regulation, ruling, or accounting disclosure rule or standard, (iii) as may be obtained from a non-confidential source that disclosed such information in a manner that did not violate its obligations to the non-disclosing party or its Credit Support Provider in making such disclosure, or (iv) as may be furnished to the disclosing party’s Affiliates, auditors, attorneys, or advisors which are required to keep the information that is disclosed in confidence.

(p)	Transfer.  Section 7 is hereby amended by:  (i) adding in the third line thereof after the word “party,” the words “which consent will not be unreasonably withheld or delayed”; and (ii) adding the following at the end thereof:

“For purposes of this Section, the non-transferring party’s withholding of consent to a proposed transfer will not be deemed to be unreasonable if, without limitation:  an Event of Default, Potential Event of Default or Termination Event with respect to the transferring party or the proposed transferee will exist following such transfer; the creditworthiness of the proposed transferee is materially weaker than that of the transferring party immediately prior to such transfer, unless the transferring party provides a satisfactory guaranty or credit support to the non-transferring party (or if the transferring party has a Credit Support Provider and the transfer is to a party other than such Credit Support Provider, unless such Credit Support Provider provides a satisfactory Credit Support Document to the non-transferring party or its existing Credit Support Document remains in full force and effect); on the next succeeding Scheduled Payment Date, the non-transferring party will be required to gross up its payments to the proposed transferee or receive payments from the proposed transferee net of withholding or deduction that would not otherwise be required hereunder or under applicable law in the absence of the proposed transfer; the proposed transferee and its Credit Support Provider, if any, do not satisfy the criteria that the non-transferring party applies in deciding whether to offer or make an extension of credit or to enter into transactions similar to the Transactions subject to the proposed transfer; or the proposed transfer would adversely affect the nontransferring party’s netting rights hereunder or under applicable law.”
(q)	Applicable Rate.  The definition of “Applicable Rate” set forth in Section 14 is hereby amended by adding to the end of Section (b) of the definition after the word “Rate” the following provision:  “; provided, however, that if the payee is a Defaulting Party for purposes of Section 6(e), then the rate shall be the Non-default Rate.”
[(r)	Escrow.  If, by reason of the time difference between the cities in which payments or deliveries are to be made under Section 2(a)(i) or otherwise, it is not possible for simultaneous payments or deliveries to be made on any date on which both parties are required to make payments or deliveries hereunder, either party may at its option and in its sole discretion notify the other party that payments or deliveries on such date are to be made in escrow.  In such case, the deposit of the payment or delivery due earlier on that date shall be made by 2:00 p.m. (local time at the place for the earlier payment or delivery) on that date with an escrow agent that is a commercial bank, independent of either party, with a minimum net worth of U.S. $100,000,000 or its equivalent in another currency, selected by such notifying party, accompanied by irrevocable payment or delivery instructions (i) to release the deposited payment or delivery to the intended recipient upon receipt by the escrow agent of the required deposit of the corresponding payment or delivery from the intended recipient on the same date accompanied by irrevocable payment or delivery instructions to the same effect, or (ii) if the required deposit of the corresponding payment or delivery is not made on that same date, to return the payment or delivery deposited to the party that paid or delivered into escrow.  The notifying party shall pay the costs of the escrow arrangements and shall cause those arrangements to provide that (A) in the case of a payment obligation under Section 2(a)(i), the intended recipient of the payment due to be deposited first shall be entitled to interest on that deposited payment for each day in the period of its deposit at the rate offered by the escrow agent for that day for overnight deposits in the relevant currency in the office where it holds the deposited payment (at 11:00 a.m. local time on that day) if the payment is not released by 5:00 p.m. local time on the date it is deposited for any reason other than the intended recipient’s failure to make the escrow deposit it was required to make in a timely manner, and (B) in the case of a delivery obligation under Section 2(a)(i), the intended recipient of the delivery due to be deposited first shall be entitled to compensation as and to the extent provided for in the relevant Confirmation or elsewhere in this Agreement if the deposited delivery is not released by 5:00 p.m. local time on the date it is deposited for any reason other than the intended recipient's failure to make the escrow deposit it was required to make in a timely manner.] [footnoteRef:18] [18:   Use this clause if ECT’s counterparty is located in another continent.] 


[(s)	Limitation of Rate.  Notwithstanding any provision to the contrary contained in this Agreement, in no event shall the Default Rate, Non-default Rate, or Termination Rate exceed the maximum non-usurious interest rate, if any, that at any time or from time to time may be contracted for, taken, reserved, charged, or received on the subject indebtedness under the law applicable to such party.] [footnoteRef:19]  [For the purpose of disclosure pursuant to the Interest Act (Canada), the yearly rate of interest to which any rate of interest payable under this Agreement that is calculated on any basis other than a full calendar year is equivalent may be determined by multiplying such rate by a fraction the numerator of which is the actual number of days in the calendar year in which such yearly rate of interest is to be ascertained and the denominator of which is the number of days comprising such other basis.[footnoteRef:20]] [19:   Use only if governed by Texas law.]  [20:   Use only if ECT’s counterparty is a Canadian entity.] 


(t)	Definitions.  Section 14 is hereby amended by inserting the following definition[s] in alphabetical order:

(i)	“Authorizing Law” means [specify any statute(s) authorizing Party B to enter into the Swap Agreement and related documents, and to pledge revenues hereunder and thereunder.][footnoteRef:21] [21:  Governmental entity only.] 


(ii)	“Incipient Illegality” means (a) the enactment by any legislative body with competent jurisdiction over Party B of legislation which, if adopted as law, would render unlawful (i) the performance by Party B of any absolute or contingent obligation to make a payment or delivery or to receive a payment or delivery in respect of a Transaction, or the compliance by Party B with any other material provisions of this Agreement relating to such Transaction, or (ii) the performance by Party B or a Credit Support Provider of Party B of any contingent or other obligation which Party B (or such Credit Support Provider) has under any Credit Support Document relating to such Transaction; (b) any assertion in any proceeding, forum or action by a government entity, in respect of Party B, or in respect of any entity organized under the laws of the state in which Party B is located to the effect that performance under this Agreement or similar agreements is unlawful; or (c) the occurrence with respect to Party B or any Credit Support Provider of Party B of any event that constitutes an Illegality.


Part 6.  Additional Provisions For Commodity Derivatives Transactions.

(a)	The 1993 ISDA Commodity Derivatives Definitions, as amended, supplemented, replaced or modified from time to time, (the “Commodity Definitions”) are incorporated by reference in this Agreement and the relevant Confirmations with respect to “Transactions,” as defined by the Commodity Definitions, in commodities, except as otherwise specifically provided in the relevant Confirmation.  All terms used in this Part 6 that are not otherwise defined shall have the meanings given to them in the Commodity Definitions.

(b)	In lieu of Section 7.4(d) of the Commodity Definitions, the “Market Disruption Events” specified in Section 7.4(c)(i), (c)(ii), (c)(iii), (c)(iv), (c)(v) and (c)(viii) of the Commodity Definitions shall apply, except as otherwise specified in the relevant Confirmation.

(c)	Section 7.4(c)(viii) of the Commodity Definitions is hereby amended by the addition of the following at the end thereof:

“For these purposes, a limitation of trading on any Commodity Business Day shall be deemed to be material only if the relevant Exchange establishes limits on the range within which the price of the Futures Contract may fluctuate in the first nearby month and the closing or settlement price of such Futures Contract on such day is at the upper or lower limit of that range.”

(d)	Section 7.5(e) of the Commodity Definitions is hereby deleted.

(e)	“Additional Market Disruption Events” shall apply only if so specified in the relevant Confirmation.

(f)	The following “Disruption Fallbacks” specified in Section 7.5(c) of the Commodity Definitions shall apply, in the following order, except as otherwise specified in the relevant Confirmation:

(i)	“Postponement”, with three (3) Commodity Business Days as the Maximum Days of Disruption;

(ii)	“Fallback Reference Price” (if the relevant parties have specified an alternate Commodity Reference Price in the Confirmation);

(iii)	“Negotiated Fallback” (provided that the reference in Section 7.5(c)(ii) to “fifth Business Day” shall be amended to be “twelfth Business Day”); and

	(iv)	The Relevant Price will be determined and calculated as set forth in the definition of “Commodity-Reference Dealers”, however, notwithstanding any reference to the number of Specified Prices in such definition, Party A shall obtain in good faith quotations from two (2) leading dealers in the relevant market and the price for that Pricing Date will be the arithmetic mean of the Specified Prices.


EXECUTED effective as of the date first written above.

	ENRON NORTH AMERICA
CORP.

By:						
Name:						
Title:     	
Date:     					
	[COUNTERPARTY][footnoteRef:22] [22:  Canadian counterparties may require two signatures.] 



By:						
Name:						
Title:						
Date:     					



	
	
By:						
Name:						
Title:						
Date:     					
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