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We have discussed expanding EOL to permit third-parties to post bids or offers on EOL provided that the bids or offers are between Enron’s posted bid and offer price.  In the event that an EOL participant hits or lifts the third-party’s bid or offer, Enron would be the counterparty to both sides of the trade.  This expansion of the EOL service raises two related issues under the Commodity Exchange Act:
· Whether Enron is providing a clearing service that requires it to register as a Derivatives Clearing Organization (DCO);
· Whether this expansion makes EOL a “trading facility” that needs to register as an Exempt Commercial Market (ECM)
Clearing Organization
The Commodity Futures Modernization Act (CFMA) defines DCO to include any facility that “enables each party to the agreement, contract or transaction to substitute, through novation or otherwise, the credit of the derivatives clearing organization for the credit of the parties”.  Section 1a(9).  As you are aware, there is no significant legislative history to the CFMA, and it is unclear whether this language could be interpreted to apply to the expanded EOL service.  Even if Enron is a DCO, it need not register or otherwise be regulated by the Commodity Futures Trading Commission (CFTC) if the underlying transactions are exempt under Section 2(h) of the CEA.  Section 5b(a).  Specifically, 2(h)(1) provides for an exemption where the transactions are solely between eligible contract participants (ECPs) and are not entered into on a trading facility.  Therefore, as long as EOL is not a trading facility, its clearing activities should not be subject to regulation or registration with the CFTC. [footnoteRef:2]* [2: * 	Multilateral Clearing Organization (MCO).  An MCO is a “system utilized by more than 	2 participants in which the bilateral credit exposures of participants arising from the 	transactions cleared are effectively eliminated and replaced by a system of guarantees, 	insurance, or mutualized risk of loss.”  Section 408.  Under this definition, the expanded 	EOL would not appear to be an MCO.  If it were an MCO, even if the MCO only cleared 	transactions exempt under Section 2(h), it would still have to be registered as a DCO 	under the CEA.  Section 409.  ] 

Exempt Commercial Market
As we have discussed, EOL as it currently exists is not a “trading facility” because it is a “one to many” platform.  That is, it is not a facility in which “multiple participants have the ability to execute or trade  . . . by accepting bids and offers made by other participants that are open to multiple participants in the facility or system.”  Section 1a(33).  Since all of the executable prices are Enron’s and Enron is the counterparty on every trade, EOL is not a “multiple participant” facility.  To the extent that EOL is not a “trading facility”, the requirements to become an Exempt Commercial Market (ECM) do not apply.  Section 2(h)(3). 
With respect to the expanded EOL service, insofar as Enron is the counterparty on every transaction, a good argument can be made that multiple participants do not have the ability to execute or trade against other participants.  In this respect, EOL remains a “one to many” system.  In addition, Section 1a(33)(C) provides a “Special Rule”: 
A person or group of persons that would not otherwise constitute a trading facility shall not be considered to be a trading facility solely as a result of the submission to a derivatives clearing organization of transactions executed on or through the person or group of persons.
This Special Rule would appear to stand for the proposition that EOL does not become a trading facility even if it includes a DCO.  Of course, an argument can be made that this analysis is circular.  If the enhanced EOL services are deemed to be multiple participant services, then the Special Rule should not be a safe harbor.   Put another way, the CFTC could take the view that the analysis should focus on the expanded EOL services without the element of Enron being the counterparty to every trade.  If the posting of in between executable prices by third-parties makes EOL a multiple participant platform and therefore a trading facility, the addition of Enron as the counterparty should not change that result (i.e., the Special Rule does not apply because if the platform is already a trading facility, the addition of clearing should not change its character).  Necessarily, as discussed above, if the expanded EOL is a trading facility (and therefore should have to qualify as an ECM), the issues relating to Enron’s DCO status are also in question.
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