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April 30, 2001



Mississippi Delta Energy Agency
210 Mound Street
Yazoo City, Mississippi 39194

Clarksdale Public Utilities Commission
416 3rd Street
Clarksdale, MS 38614

Yazoo City Public Service Commission
210 S. Mound Street
Yazoo City, MS 39194 

Re:	Interim Asset Management ILA

Gentlemen:

Consistent with and in furtherance of the letter executed by the parties hereto on March 26, 2001
expressing the intent of the parties to enter into an asset management agreement for a two (2) year period, this Interim Letter Agreement (“ILA”), effective May 1, 2001, will evidence the agreement as set forth below, of   Mississippi Delta Energy Agency  (“MDEA”), Clarksdale Public 
Utilities Commission (“CPUC”), and Yazoo City Public   Service Commission  (“YCPSC”), CPUC 
and YCPSC collectively referred to herein as the “Cities”(and individually as “City”) and Enron Power Marketing, Inc., a Delaware corporation (“EPMI”), that EPMI will, for a period of no more than one (1) month pending the development and execution among the parties of detailed contracts providing fuller and more complete terms of the asset management agreement among the parties, (a) act as the asset manager for all of The Cities’ power and gas resources, and (b) provide scheduling services (a) and (b) hereinafter referred  to as the Proposed Transactions”). This ILA is intended to set forth certain basic terms of the understanding reached to date and to serve as an interim agreement for the Proposed Transactions on an interim basis pending the completion of negotiations and drafting of the full and complete contract documents.  This ILA shall remain in force and effect until the earliest to occur of the following events:  (a) May 31, 2001 (the “Term”), or (b) when superseded by definitive contract for the full intended term ending April 30, 2003.  

In consideration of the rights and obligations of the Parties hereunder, and other good and valuable consideration, the receipt and sufficiency of which being hereby acknowledged by the Parties, the Parties hereby understand and agree as follows:


Article I
    Definitions.
When used in this Interim Letter Agreement, the following capitalized terms shall have the following meanings:
 “Ancillary Services” or “AS” means those services required by Entergy’s interconnection agreement with MDEA or Entergy’s tariff.
“Asset Management Services” means those services to be provided by EPMI as described in this ILA.
“Available Energy” means Energy that is available for sale on any given day that is in excess of MDEA’s Native Load.
 “Business Day” means any day except Saturday or Sunday, or a Federal Reserve Bank Holiday.  A Business Day begins at 8:00 a.m. and ends at 5:00 p.m. CPT.
“Capacity” means the available generating capacity from the Facilities, sold as a product.
“Communication Procedures” means the procedures agreed to, adopted, and employed by the Parties from time to time for the exchange of information between Energy Coordinators necessary or desirable in determining the Products available under this ILA, and to acquire, schedule and arrange Fuel-Related Transactions for the Facilities. 
“Confirmation” means a confirmation of a transaction or transactions.
 “CPT” means central prevailing time.

“Delivery Point” means the busbar of the respective Facilities located at the interconnection between CPUC’s and YCPSC’s respective transmission systems at the 115 kV switching station at the respective interconnections with the Entergy transmission system.
 “Effective Date” means the date specified in the introductory paragraph of this ILA.
“EPMI” means Enron Power Marketing, Inc., or any permitted successor or assign.
"EPMI Transaction" means a Transaction under which MDEA agrees to sell Products to EPMI.
“Energy” means three-phase, 60-cycle alternating current electric energy.
“Energy Coordinator” means the person named from time to time by each Party, in accordance with this ILA, to exchange information between the Parties and to coordinate the fulfillment of the duties of the Parties under this ILA.
 “Facilities” means those electric generating assets and related facilities listed in Exhibit A. “Facility” refers generically to one of the Facilities.
 “First Contingency Emergency Dispatch” means the generation of Energy by the Facilities pursuant to direction by Entergy for purposes of alleviating a transmission system emergency irrespective of whether such Energy is committed under any Transaction entered into by MDEA or EPMI.
"Force Majeure” shall have the meaning set forth in the Protocols.  But in the absence of a definition in the Protocols, shall mean an event not anticipated as of the Effective Date that (i) is not within the reasonable control of the Party relying thereon and (ii) could not have been prevented or avoided by such Party through the reasonable exercise of due diligence.  Subject to the foregoing, the following things would constitute Force Majeure to the extent that they affected a Party’s ability to perform under this ILA: unavailability of fuel as a result of Force Majeure (as defined in this ILA and applied to third parties), floods, earthquakes, storms, fires, civil disturbances or disobedience, acts of industrial disorder which are part of a national or regional strike or labor dispute, labor or material shortages, actions or restraints by court order, sabotage, actions or restraints by court order or public or governmental authority or arbitration award (so long as the claiming Party has not sought and has opposed, to the extent reasonable, such actions or restraints).

“Forced Outage” means the removal from service availability of a generating unit, transmission line or other Facility for emergency reasons. A Forced Outage shall be deemed to occur when an equipment failure, operator intervention or other action or inaction occurs that causes the Facilities to reduce output from the current full capacity of the Facilities either directed by operator action or is the result of a Facility control and/or safety system action.

“Fuel Costs” means the cost of all natural gas and fuel oil purchased in connection with the operation of the Facilities, together with all charges imposed for the transportation of such natural gas to the Facilities, including any reservation charge, commodity charge, transportation-related fuel, GRI charges, penalty charges, balancing charges or any other amount assessed by the seller or transporter of such natural gas, less any revenues received as a result of any Fuel-Related Transactions including the release of any firm capacity, the marketing of any excess quantity natural gas by EPMI for and on behalf of one or more of the Cities.

“Fuel–Related Transaction” means any natural gas or fuel oil purchase, resale, exchange, transportation release, or reassignment, storage or balancing agreement entered into by one of the Cities (or by EPMI on behalf of one of the Cities) to supply natural gas or fuel oil to the Facilities of the City for any Transaction. 
“GAAP” means generally accepted accounting principles recognized, from time to time, by the Financial Accounting Standards Board and applied to companies whose equity shares are traded on any regulated public equity exchange.

“ILA” means this Interim Letter Agreement and all exhibits, attachments or any revision, modification or change to such ILA, or any of the exhibits or attachments.
“Incentive Fee” means forty percent (40%) of the savings and of the net profit from external sales of the Cities’ natural gas resources and the purchase of on-peak Energy, as calculated in accordance with Article III of this ILA.

“Market Price” is the price agreed by the parties to be paid by EPMI in any EPMI Transaction for the sale of Energy to third parties, or the amount to be paid to EPMI for the sale of Energy to the Cities and/or MDEA.

 “MWh” means megawatt hour.
“Native Load” means the wholesale and retail power customers of MDEA on whose behalf MDEA, by statute, franchise, regulatory requirement, or contract, has undertaken an obligation to construct and operate MDEA's system to meet the reliable electric needs of such customers, estimated to peak at 95 MW.
“Off-Peak” means all time periods (and each hour) not included within the definition of On-Peak.
“On-Peak” means that time period (and each hour) commencing at HE 0700 and ending HE 2200 CPT, Monday through Friday, excluding NERC holidays.
 “Planned Outage” means a partial or total outage due to a Facility operating at reduced output or being removed from service by the Facility operator in a controlled manner so as to allow maintenance of equipment, systems or the entire Facility, where the event or outage was part of the annual maintenance planning.

“Products” means quantities of products or services (including Energy, Capacity and Ancillary Services) that may from time to time be bought or sold under EPMI Transactions.

“Protocols” shall mean the SPP Protocols duly adopted by SPP, including any attachments or exhibits referenced thereby, as amended from time to time, containing the scheduling, operating, planning, reliability, and settlement (including customer registration) policies, rules, guidelines, procedures, standards, and criteria of SPP.  For the purposes of determining responsibilities and rights at a given time, the Protocols, as amended in accordance with the change procedure(s) described in the Protocols, in effect at the time of the performance or non-performance of an action, shall govern with respect to that action.  

"Prudent Operating Practices" shall mean those practices, methods, techniques and acts which, at the time of performance of MDEA’s obligations under this ILA, are generally accepted and would be applied in the U.S. electric power industry and would be expected to accomplish the desired results economically, reliably, safely and expeditiously.
“Savings” shall mean the difference between 1) the total costs to MDEA and/or the Cities of a Transaction, and 2) the total costs of MDEA and/or the Cities avoided or displaced by the Transaction, which difference shall be calculated as described in Article III of this ILA.
“Scheduling Entity” means an entity contemplated to be recognized by SPP, and fully qualified under SPP rules and regulations, to schedule the transmission of Energy, Capacity and Ancillary Services from the Facilities.
“Scheduling Services” means the services to be provided by EPMI in its role as a Scheduling Entity on behalf of MDEA, pursuant to the terms of this ILA.
 “Scheduled Outage” means any period, or extension of an initial period of time during which Products are not provided at the Facilities as a result of any operating condition of the Facilities known to MDEA and communicated to EPMI in advance during which any maintenance, repair or other activity is required to permit the Facilities to be operated in accordance with its design or operational characteristics.
“Scheduling Services” means those services to be provided by EPMI as described by Exhibit A in accordance with this ILA. 
“SEPA” means Southeastern Power Administration, and successor organizations.
“SPP ISO” means the SPP Independent System Operator as that term is used and defined in the Protocols. 
“SPP” means the Southwest Power Pool of the North American Electric Council, and successor organizations having responsibility for the security and coordination of transmission of electric energy and the establishment or rules, procedures, Protocols and other restrictions or limitations concerning the transmission of Energy from the Facilities.
“Target Production Cost” means the cost representative of the Clarksdale and Yazoo City generation assets and is a function of but not necessarily limited to the following variables:  specific unit heat rates, gas price, variable operation and maintenance costs (VOM), and start-up and shut-down costs.  Each day, EPMI and MDEA’s energy coordinators will communicate on such issues as market conditions, MDEA load forecast, generation asset availability, unit availability, and maintenance to determine the Target Production Cost for the day. The Target Production Cost will be the day’s guideline for making power purchase or unit dispatch decisions and calculation of resulting Savings.
“Transaction” means any arrangement with any party, including EPMI, for the purchase or sale of any Product but shall not include sales of contract firm power described in Exhibit A by MDEA to the Cities, by either City to the other, or sales by the Cities to supply their Native Load.

Article II
The Proposed Transactions

A. Asset Management Services.  

The asset management services consist of EPMI offering ongoing power and gas resource optimization, standard economic dispatch procedures, engineering review and recommendations for further optimization of power generation equipment.  The scheduling services consist of all NERC tagging and scheduling, hardware and software monitoring and control systems installation and tie-in to EPMI’s Houston systems and control room, set-up of internet based monitoring systems for The Cities, establishment of operational procedures between The Cities and EPMI. More particularly, the parties agree that:
a) EPMI shall perform, or cause to be performed (but shall in all events be
responsible for such performance), the following:
(1) In accordance with this ILA, EPMI shall use commercially reasonable efforts to 
provide Asset Management Services and Scheduling Services. 
 		(2)  Designate a responsible person to act as Energy Coordinator for EPMI under this Agreement, and two additional back up Energy Coordinators. 

(3) Perform such other duties and obligations as set forth in this Agreement.

(b)	MDEA and the Cities shall perform the following:
(1)  Operate and maintain the Facilities in accordance with Prudent Operating Practices and in accordance with the terms of this Agreement.
(2)  Provide EPMI with reasonably sufficient and adequate notice concerning the [Scheduled Outages, Maintenance Outages, Planned Outages, or Forced Outages] and any force majeure events (and use commercially reasonable efforts to minimize the frequency and duration thereof) and such other operating conditions and activities necessary to permit EPMI to carry out its obligations under this ILA.
(3)   Designate a responsible person to act as Energy Coordinator for MDEA under this Agreement, and two additional back up Energy Coordinators.
(4)    Sell to EPMI Products (EPMI Transactions) as the same may, in the discretion of the Cities, be available from time to time.
(5)    Perform such other duties and obligations as are set forth in this ILA.

Unless specifically agreed otherwise, MDEA shall have no obligation to tender Products to EPMI and EPMI shall have no obligation to purchase products from MDEA unless the Parties agree to an EPMI Transaction.  In an EPMI Transaction, MDEA shall sell the Product to EPMI at the agreed to Market Price. Notwithstanding anything contained in this Agreement to the contrary, with regard to EPMI Transactions: (i) EPMI shall not be under any obligation to purchase any Products under an EPMI Transaction, and (ii) EPMI Transactions must be approved in advance by MDEA.   It is expressly understood, notwithstanding any other provision of this Agreement to the contrary, and agreed by the Parties that MDEA reserves the right to sell any Available Energy, Capacity and Ancillary Services to any third party, provided that such sale is consummated on an “arms-length” basis and included in the determination of the Incentive Fee payable to EPMI under this Agreement. 

(c) All metering responsibilities shall be borne by MDEA.



B. Scheduling 

(a)	Each Party shall designate a responsible person who is an employee of the party to act as Energy Coordinator.  EPMI may replace its designated Energy Coordinator but only with the consent of MDEA (not to be unreasonably withheld, conditioned or delayed).  In the event such change is not reasonably acceptable to MDEA, MDEA shall provide written notice thereof to EPMI (which contains in reasonable particularity, the reason for MDEA’s disapproval) and EPMI shall be afforded a reasonable period of time in which to suggest someone else. 
(b)	Each day, MDEA’s Energy Coordinator shall, as soon as possible but no later than 6:45 a.m. CPT notify EPMI of the estimated schedule of Available Energy and Capacity and the Target Production Cost for each of the Products available at the Delivery Point for sale beginning at HE 0100 (CPT) the next day or days set forth in such schedule.  Further, MDEA’s Energy Coordinator shall, as necessary throughout the day, provide all reasonably necessary relevant information to EPMI’s Energy Coordinator regarding any operational circumstances that could or may affect the delivery of Products. 
(c)	EPMI shall make recommendations to MDEA concerning (i) the economic dispatching of the Facilities consistent with the requirements to serve the Native Load and (ii) the possible purchase or sale of Products. In addition, EPMI shall schedule, nominate and confirm all Fuel-Related Transactions, in accordance with pre-approved guidelines and subject to MDEA approval.  
(d)	Throughout the Term of this Agreement, the Energy Coordinators shall meet or otherwise communicate as frequently as the Parties deem reasonably necessary and desirable to assure the coordination of the performance of the Facilities with the purchase, marketing and sale of Products.
(e)	The dispatching of the Facilities shall be consistent with the Communication Procedures, the characteristics and limitations of the Facilities, Prudent Operating Practices, the Outage Schedule of the Facilities (when communicated by MDEA), legal, regulatory and transmission service provider requirements and the strategy and procedures developed by the Marketing Committee.  
(f)	To ensure timely response to dispatch instructions and provide for timely exchange of information necessary for bidding, scheduling and dispatch of Products from the Facilities the Parties shall adopt Communication Procedures to comply with the Protocols.   EPMI shall install, own, and maintain (at EPMI expense) the communication facilities listed on Exhibit B during the Term. The Communication Procedures shall include procedures for the communication of information regarding the Marketing Strategy, compliance with and monitoring circumstances surrounding any First Contingency Emergency Dispatch, Scheduled Outages, Forced Outages, pricing and other information to serve MDEA’s native load and assure marketing of the Facilities Products.  Pursuant to such Communication Procedures, MDEA shall provide EPMI (on a regular basis but not less frequently than once each month) with (i) its projection each month of the total Available Energy and Capacity from the Facilities for the next month and (ii) Scheduled Outages on a current and projected basis and the anticipated duration of any resulting interruptions (Outage Schedule).  MDEA shall provide EPMI notice of any changes in such information, projections or costs as soon as possible.  It is the objective of both Parties hereto that the Communication Procedures provide EPMI with a set of approved trading activities that are very narrowly defined within well defined boundaries and that MDEA play an active role in approving all Transactions (to the extent reasonably possible).  
(g)	MDEA shall be responsible for compliance with the First Contingency Emergency Dispatch provisions of the Protocols and its interconnection agreements.

C. Fuel Management Services

(a) In connection with the Asset Management Services, CPUC and YCPSC each hereby appoints EPMI as its Fuel Manager (Fuel Manager) for all Fuel-Related Transactions for its respective Facilities and agrees to execute any and all documentation reasonably necessary to evidence the same.  EPMI shall arrange, on behalf of the respective City, and assist in negotiating the acquisition and delivery of all natural gas and fuel oil, together with all required transportation services, necessary for operation of the Facilities of the respective City; provided, however, that EPMI shall not become a party to any Fuel-Related Transaction or be deemed either City’s agent in connection therewith or be required to provide credit support in connection therewith. In addition, each City shall be responsible for entering into trading agreements or other agreements pursuant to which EPMI can purchase fuel on behalf of the respective City.  The Parties recognize that without each City’s full and active participation in setting up trading agreements with an appropriate number and diversity of counterparties and acquiring additional transportation agreements, EPMI will not be able to procure fuel for the Facilities or seek to reduce Fuel Costs.  It is expressly understood that on the Effective Date, certain Fuel-Related Transactions are in effect, under which either City may be obligated to purchase and transport certain quantities of natural gas. Current fuel contracts of the Cities are listed on Exhibit A. Commencing on the Effective Date, EPMI shall manage and administer the Fuel-Related Transactions. EPMI will manage Fuel-Related Transactions in a commercially reasonable manner.
(b) EPMI agrees to provide the necessary, fundamental market information (specifically excluding any information which EPMI believes is confidential or otherwise proprietary) reasonably required for each City to make informed economic decisions concerning Fuel-Related Transactions.  Each City shall decide the procedures necessary for determining the appropriate natural gas and fuel oil acquisition strategy taking into consideration long term, intermediate term and short-term natural gas purchases and transportation. 




Article III
					     Payment and Fees

(a)	During the Term of this ILA, EPMI shall be entitled to be paid a fee for payment for performance as follows: 

i. EPMI shall be paid a fee equal to the sum of 1) the Incentive Fee which shall not be less than $12,500 and 2) a fee of $1/MWhr above the delivered price for purchases of Off-Peak Power (the fee of $1/MWh shall not be included in the calculation of Savings)., and  3) payment for the delivered cost of market power purchased to serve MDEA’s and the Cities Native Load in accordance with the transaction Confirmation.  Individual transactions will be confirmed by written confirmation to be acknowledged and signed by EPMI and jointly by MDEA, YCPSC and CPUC..
ii.  In the event that this ILA is terminated early, the minimum monthly Incentive Fee amount shall be $12,500 divided by thirty (30) and multiplied times the number of days in May in which this Agreement was in effect. 
iii. The Incentive Fee shall consist of forty percent (40%) of the Total Daily Savings.  Total Daily Savings is the product of (1) the Savings per MWh calculated for the day, times (2) the total MWh for the same day of market power purchased to serve system load. 
iv. Savings per MWh is calculated as the positive difference between (a) the MDEA Target Production Cost for units that would have run if market power were not purchased to serve system load, and (b) the delivered cost of market power purchased to serve system load.
EPMI shall be paid for the delivered cost of market power purchased to serve MDEA’s Native Load in accordance with the transaction Confirmation.  Individual transactions will be confirmed by written confirmation to be acknowledged and signed by EPMI and jointly by MDEA, YCPSC and CPUC.

 (b)         EPMI shall submit to MDEA, unless otherwise agreed by the Parties, on or 
before the tenth (10th) day of each calendar month, a statement for the preceding month detailing all information necessary to determine and calculate the savings and fee to be paid EPMI.  The statement shall set forth the Market Price in each Confirmation, the corresponding Targeted Production Cost, the quantity of Products that were bought or sold and scheduled for delivery in the previous month, and the costs actually incurred in connection with such Transactions, together with any other relevant information.   

MDEA following receipt of a written invoice from EPMI, will remit to EPMI the amount of funds necessary to make full payment of the written invoice plus the costs expended in accordance with the Timely Payment of Purchases by Public Bodies Law of Mississippi.

 

(c)	If either Party shall fail to remit any amount payable when due under the terms of this ILA, interest on any undisputed portion of the sum shall accrue consistent with applicable Mississippi Law (including the Timely Payment of Purchases by Public Bodies Law of Mississippi), at a rate equal to the lesser of (i) the per annum rate of interest equal to the prime lending rate as may be published in the Wall Street Journal under “Money Rates” on such date (or if not published on such day on the most recent preceding day on which published) plus 2% per annum and (ii) the maximum rate permitted by applicable law (Interest Rate) until the unpaid and undisputed amount and the accruing interest are paid in full.  For the purpose of this Section, payments received by either Party after 2:00 p.m. CPT shall be considered to have been paid on the following Business Day. All references contained in this Agreement to $ or Dollars shall refer to the lawful currency of the United States of America.
(d)	If either Party, in good faith, disputes the amount of any payment, or any part thereof, such Party (Disputing Party) shall provide a written explanation of the basis for the dispute. 
(e)	The Parties hereby agree that Parties shall have the right but not the obligation to set off and discharge mutual debts and payment obligations due and owing to each other pursuant to this ILA, through netting, in which case amounts owed by each Party to the other Party under any provisions of this ILA shall be netted so that only the excess amount remaining due shall be paid by the Party who owes it.  
If no mutual debts or payment obligations exist and only one Party owes a debt or obligation to the other during the monthly billing period under this Agreement or under the MPPSA, that Party shall pay such sum in full when due.
Each Party shall have a general right of set-off with respect to all amounts due and owing by each Party to the other Party under this Agreement or any other agreement between the Parties, including without limitation.
(f)	If this ILA terminates without the parties having entered into definitive agreements for the two year transaction contemplated in the first paragraph of this letter, then EPMI shall be entitled to, and the Cities and MDEA will pay, a fee of one hundred fifty thousand dollars ($150,000), in addition to making the payments described in (a) above.
(g)	The obligation to make payments in accordance with this ILA (on any Confirmation) shall survive the termination of the ILA.

						Article IV.
					          Miscellaneous

Confidentiality.  The Parties agree that the confidentiality provisions of the March 26, 2001 letter of intent remain if effect.


B.	Representations and Warranties.  Each Party hereby represents and warrants to the other Party that this ILA (a) has been validly executed and delivered, (b) has been duly authorized by all action necessary for the authorization hereof, and (c) is the legal, valid and binding obligation of such Party, enforceable in accordance with its terms.

              C.      Expenses.  Each Party shall bear its own costs associated with negotiating and performing under this ILA.

D.	Entire ILA.  This ILA constitutes the entire interim agreement of the Parties relating to Proposed Transactions and will not supersede the March 26, 2001 Letter of Intent.  Any amendment of this ILA must be written and signed by both Parties.  A Party may only waive a provision of this ILA in writing.   No failure to exercise, no delay in exercising, and no course of dealing or trade custom with respect to, any provision of this ILA shall waive such provision. 

.E.	Governing Law.  THIS ILA AND THE RIGHTS AND REMEDIES OF THE PARTIES HERETO SHALL BE GOVERNED BY, CONSTRUED AND ENFORCED IN ACCORDANCE WITH THE LAWS OF THE STATE OF MISSISSIPPI, WITHOUT GIVING EFFECT TO CONFLICT OF LAWS PRINCIPLES.  Each party as a condition to its right to enforce or defend its rights under or in connection with this, (i) agrees that any action with respect to this ILA shall be brought exclusively in the United States District Court for the District of Mississippi, (ii) accepts for itself and in respect of its property, generally and unconditionally, the jurisdiction of this court, and (iii) irrevocably waives any objection, including, without limitation, any objection to the laying of venue or based on the grounds of forum non conveniens, which it may now or hereafter have to the bringing of any action in such jurisdiction; provided, however, that any party may assert in an action in any other jurisdiction or venue each mandatory defense, third-party or similar claim that, if not so asserted in such action, may thereafter not be asserted by such party in an original action in the court referred to in clause (i) above.


F.	NON-INCLUSIVE; NON-BINDING.  THIS ILA DOES NOT CONTAIN ALL TERMS AND PROVISIONS OF THE FULL AND COMPLETE AGREMENT INTENDED TO BE COMPLETED FOR THE LONGER TERM TRANSACTION, AND DOES NOT BIND ANY PARTIES FOR THE PURPOSES OF THAT TRANSACTION.  THIS ILA: (1) IS MERELY INTENDED TO PROVIDE AN INTERIM ARRANGEMENT FOR INITIATION OF THE ASSET MANAGEMENT SERVICES UNTIL SUCH TIME AS THE PARTIES HAVE COMPLETED AND FINALIZED THE FULL AND COMPLETE CONTRACT BETWEEN THE PARTIES, AND THE REQUISITE APPROVALS HAVE BEEN OBTAINED BY ALL PARTIES.  THE PARTIES AGREE THAT THEY HAVE HAD THE BENEFIT OF COUNSEL IN PREPARING THIS LETTER OF INTENT, AND THEY FURTHER AGREE THAT NO ACTIONS ON THE PART OF EITHER PARTY SHALL BE DEEMED TO RENDER THIS ILA A BINDING OBLIGATION WITH RESPECT TO THE PROVISIONS CONTAINED HEREIN AND THE SUBJECT MATTER OF THE PROPOSED TRANSACTIONS.

G.	Relationship of the Parties.  The Parties shall not be deemed in a relationship of partners or joint ventures by virtue of this ILA, nor shall either Party be an agent, representative, trustee or fiduciary of the other.  Neither Party shall have any authority to bind the other to any agreement.	EPMI shall be an independent contractor with respect to the Services hereunder. Neither EPMI nor its employees, subcontractors, vendors or suppliers, or the employees of any such parties employed in the performance of the services to be rendered, shall be deemed to be the agents, employees or servants of The Cities. This ILA shall not constitute EPMI as the legal representative or agent of The Cities, nor shall EPMI have the right or authority to assume, create, and incur any liability or obligation, express or implied, against, in the name of, or on behalf of The Cities. This ILA is not intended to create, and shall not be construed to create, a relationship of partnership or an association for profit between The Cities and EPMI. Notwithstanding anything in this Agreement to the contrary, the Parties agree and acknowledge that (i) EPMI is not (and will not be) providing to MDEA advice concerning trading commodity interests, and (ii) EPMI is not acting as a commodity trading advisor (as defined in the Commodity Exchange Act).


H.	Binding Arbitration.  The Parties shall attempt to resolve any dispute, controversy, difference or claim arising between them concerning the interpretation, performance or enforcement of this ILA (a “Dispute”) through direct discussion.  If, in the sole opinion and discretion of either Party, such discussion is unsuccessful, such Party may submit the Dispute to mediation.  Unless otherwise agreed by the Parties, the mediation will be submitted to a qualified mediator who shall be selected by mutual agreement of the Parties and who shall attempt for at least three (3) days to mediate the Dispute between the Parties at a mutually agreeable site within the State of Mississippi.  If the mediation attempt is unsuccessful, either Party may submit the Dispute to binding arbitration before three arbitrators, one chosen by each Party (each, a “Party Arbitrator”) and the third, the chief arbitrator, chosen by the Party Arbitrators.  The Party Arbitrators may consult with their principals on any question.  If at least two arbitrators agree and so order it, the losing Party will pay the reasonable legal fees and costs incurred by the other Party with respect to the arbitration. 

I.	LIMITATION OF LIABILITY.  TO THE EXTENT PEMITTED BY MISSISSIPPI LAW, NEITHER EPMI NOR THE CITIES, NOR THEIR RESPECTIVE DIRECTORS, OFFICERS, SHAREHOLDERS, MANAGERS, OR EMPLOYEES WILL BE LIABLE TO ANY OTHER PARTY, OR ITS DIRECTORS, OFFICERS, SHAREHOLDERS, MANAGERS OR EMPLOYEES, UNDER BREACH OF CONTRACT, OR BREACH OF WARRANTY, FOR ANY INCIDENTAL, SPECIAL, INDIRECT OR CONSEQUENTIAL DAMAGES WHATSOEVER (INCLUDING WITHOUT LIMITATION LOST PROFITS OR REVENUE) OF ANY NATURE CONNECTED WITH OR RESULTING FROM PERFORMANCE OF THIS ILA, BUT RATHER SHALL BE LIABLE ONLY FOR DIRECT ACTUAL DAMAGES.  NOTHING HEREIN CONTAINED SHALL BE CONSTRUED TO BE A LIMITATION OF DAMAGES NOT OTHERWISE IMPOSED BY MISSISSIPPI LAW ACCRUING AS A RESULT OF INTENTIONAL OR RECKLESS NEGLIGENCE BY A PARTY TO THIS ILA.

J.	Assignment.  Neither Party may assign this ILA without the prior written approval of the other Party, which approval shall not be unreasonably withheld or delayed.  Notwithstanding the foregoing, however, EPMI may assign its obligations hereunder to any of its affiliates.  

If the provisions hereof correctly set forth our current understanding, please execute both originals of this ILA in the space provided below, retain one fully-executed original for your file, and return one of the other originals to the undersigned.  This ILA may be executed in counterparts, and all such counterparts together shall constitute but one ILA.

		K.	While EPMI intends to assist MDEA and the Cities in optimizing the value of the Facilities, EPMI shall not be under any obligation to provide MDEA with the best prices or opportunities on any of the products to be sold or purchased hereunder, including, without limitation, Energy, Energy, Ancillary Services, Capacity and fuel.  MDEA hereby agrees that it is sophisticated, capable of assessing the risks and merits of the Transactions to be entered into pursuant to this Agreement and retains sole responsibility for deciding the types and terms of the Transactions to be consummated and whether to enter into and maintain the relationship formed by this Agreement and for securing the information necessary for it to make all decisions in relation hereto.  To the extent that EPMI (or its affiliates) offers advice or recommendations in connection with the Transactions, MDEA agrees that it shall not (i) rely exclusively on such advice in making its decisions or (ii) seek to hold EPMI liable as a result thereof.  EPMI shall not be responsible for any business opportunities that may not be realized by MDEA. 

L.	MDEA and the Cities acknowledge that the engagement of EPMI pursuant to this Agreement is non-exclusive with respect to other arrangements that EPMI may wish to enter into and EPMI may, notwithstanding this Agreement, engage in whatever activities it chooses (including without limitation trading the same Products or providing other services in the same geographic region (or other competing activities) for its own account or for the account of others), regardless of whether the same are competitive with MDEA.  EPMI is in the business of (i) buying and selling Energy, Capacity and Ancillary Services throughout the United States and (ii) providing Scheduling Services for itself and for third parties (some of whom may be competitors to MDEA) and fully expects to continue to enter into such transactions and perform such services during the Term of this Agreement.  EPMI shall not be under any obligation to disclose such activities to MDEA or to offer MDEA any interest in such activities.  Neither this Agreement nor any activity undertaken pursuant hereto shall prevent EPMI from engaging in such activities, require EPMI to disclose the same or otherwise create any liability on the part of EPMI under this Agreement, and as a material part of the consideration for the execution of this Agreement, MDEA hereby waives, relinquishes and renounces any such right or claim of notice or participation in such activities.  

M.	Covenant to Financially Support MDEA.  MDEA is a joint action agency formed by the Cities pursuant to Mississippi law. Pursuant to the formation documents and Mississippi law, the Cities each have the obligation to provide financial support to MDEA for the types of transactions contemplated by this Agreement. As an inducement to EPMI to enter into this Agreement, each of the Cities covenants that it shall abide by these financial obligations to MDEA.Each of the Cities has obligated itself to be responsible for and to pay to, or on behalf of, MDEA, if required, that proportion of the minimum monthly fee which that City’s hourly demand was coincident with Entergy’s peak hour demand in the year 2000 bears to the sum of both Cities’ hourly demand during such hour; provided however, that each City has further obligated itself to be responsible for and to pay that portion of EMPI’s monthly fee which the economic benefit to that City from transactions bears to the total economic benefit to both Cities from such transactions during the month.


Very truly yours,

ENRON POWER MARKETING, INC.

By:						
Printed Name:					
Title:						

Acknowledged, Agreed to and Accepted,
This 30th day of April, 2001:

Clarksdale Public Utilities Commission 
By:						
Printed Name:					
Title:						

Acknowledged, Agreed to and Accepted,
This 30th day of April, 2001:


Yazoo City Public Service Commission
By:						
Printed Name:					
Title:						

Acknowledged, Agreed to and Accepted,
This 30th day of April, 2001:

Mississippi Delta Energy Agency
By:						
Printed Name:					
Title:						





Exhibit A

Draft Term Sheet 


Parties:	Clarksdale Public Utilities Commission and Yazoo City Public Service Commission (The Cities), and Enron Power Marketing, Inc. (“EPMI”)

Historic Load
	
	 
	Clarksdale
	Yazoo  City
	Total

	 
	1999
	2000
	1999
	2000
	1999
	2000

	Summer Peak (MW)
	52.6
	51.3
	29.3
	32.5
	81.9
	83.8

	Winter Peak (MW)
	26.4
	38.4
	15.56
	22
	41.96
	60.4




Resource Information:	The Cities have successfully petitioned to exit Municipal Electric Authority of Mississippi (MEAM) beginning May 1, 2001.  Power resources include approximately 95 MW of owned generation assets as detailed below and an additional 25 MW of contract firm power from Cajun, Entergy and SEPA that extend through 2010.

Generation Capacity Summary
95MW	Total capacity
		68-70MW combined cycle at 10,250 – 10,550 heat rate
Daily cycling of combined cycle units is acceptable.
		12-hour min run times for all units.

Plants
Clarksdale
Wilkins		#7	8 MW steam unit
			Gas fired
			12 hour start time

#8	15.5 MW in simple cycle
22 MW in combined cycle mode 10,500 heat rate
GE Frame 5 – complete overhaul and upgrade to R technology 4 yrs ago.  Black start capable.
9.5 minute start-up in peaker mode
45 minute to 1hr 15min cold start in combined cycle

#9	22.5 MW combined cycle 10,350 heat rate
GE Frame 5, Single shaft unit
Same start time as #8 (warm)
Cold startup time is approximately 1.75 hours

Third Street	#4 and #5 9 MW units, can be operated at 4.8 or 9 MW
12 hour cold start 15,000 heat rate

Yazoo City	24 MW combined-cycle 10,500 heat rate
32 MW with supplemental firing


Electric Transmission:	The Cities will be Network transmission customers of Entergy.  EPMI will use this Network service to serve The Cities load and will arrange (on the Cities behalf) for any other transmission service with Entergy or others for the purpose of serving this load or in order to sell power from The Cities resources. 

Gas Supply and 
Transportation:	Clarksdale’s Wilkins Plant is directly interconnected to and is supplied from the Texas Gas Transmission pipeline system.  Clarksdale’s Third Street Plant is interconnected to the local LDC Mississippi Valley Gas and is supplied from the Texas Gas Transmission Pipeline system.  Yazoo City is interconnected to the local LDC Mississippi Valley Gas and is supplied from SONAT.  No permanent firm transportation agreements are in place. For several years The Cities have been buying delivered gas and/or capacity release with acceptable reliability and pricing results.  The Cities would expect EPMI to continue sourcing gas supply and transport in the same manner. 


Energy Marketing Terms:

Marketing Structure:	EPMI will make recommendations to the Cities concerning the marketing of gas and power resources based on the prevailing and projected market cost structure.  The goal is to maximize the spread (i.e. heat rate achieved) between gas purchase costs and power sales revenues.  The structure will provide The Cities with flexibility and control, while at the same time effectively aligning The Cities’ and EPMI’s interests.  


Power Manager:	EPMI would make recommendations relating to the management of the existing owned generation assets, contract firm power, and network transmission rights using economic dispatch. Such activities may include scheduling, and ancillary services; economically dispatching The Cities Resources with the goal of minimizing the net power supply costs; and, arranging for backup and replacement resources. Price risk associated with obtain power in the market will be retained by the Cities.

				

Fuel Manager:	EPMI would manage any existing gas contracts with Texas Gas, SONAT Mississippi Valley Gas Company and would schedule gas and transport as needed. 

	For non-standard packages, EPMI would use commercially reasonable efforts to secure gas at the lower of the prevailing market price of gas or the cost of parking, lending, storing or paying transportation imbalance fees.  Price risk associated with obtaining/selling gas and gas transportation in the market will be retained by the Cities.


Infrastructure:	Infrastructure, and key proprietary and licensed technologies expected to be utilized in connection with the Proposed Transactions include:

EnPower—Proprietary wholesale trading system software handling over 1000 trades per day

FSP 2000—electronic scheduling system (EnPower module)
· Automates and facilitates scheduling 
· Values AS products

VMS—Volume Management System (EnPower module)
· Settlement and risk engine

Metrix ND—Proprietary wholesale load forecasting system software
· Utilized in all control areas in the Eastern Connection
· Manages two full-requirement wholesale loads in New England ISO

Alstom ESCA—Proprietary energy management system
· Manages 7 control areas with 3,000MW of peakers in SPP, ECAR, and MAIN

OSI Pi—Historical telemeter data software system
· Records and displays real-time information


A list of names and contact numbers has been made available so appropriate staff can be reached directly.  


Scheduling Services:	The Cities will be Network transmission customers of Entergy.  EPMI will use this Network service to serve The Cities load and will arrange (on the Cities behalf) for any other transmission service with Entergy or others for the purpose of serving this load including, but not limited to the following:

· NERC tagging and scheduling
· Arrange for ancillary services
· Satisfy all of the SPP protocol requirements to become a Scheduling Entity including, but not limited to the following:

1. Proof of registration and certification requirements; 
2. Proof of completion of the Connection Agreement to the SPP Private Network and Site Survey request;
3. Maintain financial security requirements with appropriate indemnification obligations;
4. Maintain a 24-hour, seven day per week scheduling and trading operation with qualified personnel;
5. Install, operate, and maintain all systems and infrastructure for proper operation of the duties of “full function scheduling” including technical interfaces for EDI and any other SPP interfaces;
6. Submit schedules for supply, load, and transmission capacity from all entities it serves;
7. Communicate planned outages and report scheduled and forced maintenance outages; and
8. Dispatch and communicate emergency orders from the ISO.

1) 	Participation in market testing in SPP, SERC, or successor RTO(s) or NERC regions with regard to scheduling services, as appropriate and necessary.




Exhibit B Communication Facilities

	No
	part number
	Description
	Qty

	Last Revised 02/12/2001
	 
	 
	 

	 
	 
	Corp Domain Controller
	 

	1
	161063-001
	PROLIANT DL380 PIII 933mhz
	1

	3
	128278-B21
	256MB REG 133MHZ SDRAM DIMM
	2

	4
	143397-001
	DL380 275W HOT PLUG REDUNDANT PWR
	1

	5
	142673-B22
	18.2GB Wide Ultra3 SCSI 10000rpm
	2

	6
	142671-B22
	9.1 Wide Ultra 3 SCSI 10,000 RPM 1"
	2

	7
	317450-B21
	Compaq NC3122 Fast Ethernet NIC
	2

	8
	157866-001
	Compaq Remote Insight Lights-Out Edition 
	1

	 
	 
	 
	 

	 
	 
	 
	 

	 
	 
	Rack & Accessories
	 

	9
	120665-B21
	Compaq Rack 9122 (22U)
	1

	10
	169940-B21
	Rack Blanking Panel Kit (Opal) (U.S.)
	1

	11
	185152-406
	Rack Internal Trackball Keyboard (Opal) (US)
	1

	12
	400336-001
	Server Console Switch, 1X4-Port KVM
	1

	13
	110936-B21
	CPU to Server Console Cable, 12'
	2

	14
	192186-001
	Rack-Mountable UPS XR3000 low voltage 
	1

	15
	152991-001
	Compaq 17" Monitor
	1

	 
	 
	 
	 

	 
	 
	 
	 

	 
	 
	Routers/Switches/Hubs
	 

	16
	 CISCO2621
	Cisco -Dual Ethernet Modular Router w/ IOS IP 
	2

	17
	S26AP-12107T
	Cisco -IP ENTERPRISE PLUS  
	2

	18
	MEM2600-32U40D
	Cisco -24 to 40 MB DRAM Factory Upgrade 
	2

	19
	MEM2600-8U16FS
	Cisco -8 to 16 MB Flash Factory Upgrade 
	2

	20
	WIC-1DSU-T1
	Cisco -1-Port T1/Fractional T1 DSU/CSU WAN Interface card
	2

	21
	WS-C2912-XL-EN
	12-port 10/100 Switch (Enterprise Edition)
	2



	No.
	Part #
	Description
	Unit Cost
	Qty

	OSI/PI
	 
	 
	 
	 

	1
	PI-BP (1K Tags)
	OSI PI Archive 1000 Tags
	                               6.00 
	1000

	2
	PI-IN-WW-INTCH-NT
	Wonderware Interface
	                                  -   
	1

	3
	PI-IN-OS-PI-NT
	PI to PI Interface
	                                  -   
	1

	4
	PI-IN-GE-9070E
	GE 90-30/70 Interface
	                        5,000.00 
	1

	4
	PI-SDK
	PI API on NT
	                           250.00 
	1



 Exhibit C
Long Form Confirmation for Energy Transactions

	[image: ]
		                             Enron Power Marketing, Inc.
	                             P.O. Box 4428
                                                                                                          Houston, Texas 77210-4428
                                                                                                          (FAX) (713) 646-2491
                                                                                                                      
	


«DateToday»
«CounterpartyContact»
«CounterpartyName»
«CounterpartyAddr1»
«CounterpartyAddr2»
«CounterpartyAddrCity»«CounterpartyAddrState»«CounterpartyAddrZip»
FAX «CounterpartyFax»
CONFIRMATION LETTER
	This Confirmation Letter ("Confirmation Letter"), together with the general terms and conditions contained in Annex A attached hereto and made a part hereof ("Confirmation"), shall confirm the transaction ("Transaction") entered into on «DealDate» ("Trade Date") between «CounterpartyName» and «EnronEntityNameCode» regarding the sale of «Service» under the terms and conditions that follow:
	GENERAL TERMS OF TRANSACTION:



	Seller:
	«SellerName»



	Buyer:
	«BuyerName»



	Commodity:
	«Service»



	Delivery Term:
	«Term»



	Contract Price:
	«Price»



	Contract Quantity:
	«Quantity»,          «TotalQuantity» Total 



	Delivery Point(s):
	«DeliveryPoint»



	Scheduling:
	EPMI Real Time Operations: «EnronTelephone»

«ScheduleLanguage»



	GENERAL TERMS AND
CONDITIONS OF
TRANSACTION:
	The general terms and conditions contained in Annex A attached to this Confirmation and made a part hereof apply and are incorporated herein by reference.


Please confirm that this Confirmation correctly sets forth the terms of the Transaction that we have entered into by returning an executed copy of this letter by facsimile to «EnronEntityCode» at «EnronFax» within two Business Days after your receipt of this Confirmation.  If you fail to so reply within such time period, the terms hereof will constitute binding and conclusive evidence of the Transaction.  Your response should reflect the appropriate Party in your organization who has the authority to enter into this Confirmation. If you have any questions please call (713) 853-1886.  We look forward to receiving your prompt reply.
	«COUNTERPARTYNAME»
	«ENRONENTITYNAME»

	



By:  _______________________________
Name:  _____________________________
Title:  ______________________________
Date:  ______________________________



	By:  «SignatureGoesHere»	
Name:  «Signature»	
Title:   «SignatureTitle»	



	COUNTERPARTY:  AFTER YOU HAVE CONFIRMED TRANSACTION, PLEASE RETURN TO «ENRONENTITYCODE» AT «ENRONFAX».




Attachment:	
	Annex A – General Terms and Conditions of Confirmation




	All payments to «EnronEntityCode» shall be wire transferred to:
	All payments to «CounterpartyName» shall be wire transferred to:

	Nations Bank of Texas-Dallas
for «EnronEntityName»
ABA Routing No. 111000012
Account No. 3750469312
	«CounterpartyName»
	
	
	

	All billings to «EnronEntityCode» shall be sent to:
	All billings to «CounterpartyName» shall be sent to:

	«EnronEntityName»
1400 Smith Street (77002)
P. O. Box 4428
Houston, Texas  77210-4428
Attn.: Power Client Services Manager
	«CounterpartyName»
	
	
Attn: 	

	All notices to «EnronEntityCode» shall be sent to
	All notices to «CounterpartyName» shall be sent to:

	«EnronEntityName»
1400 Smith Street (77002)
P. O. Box 4428
Houston, Texas  77210-4428
Attn.: Power Contracts Documentation Manager
Fax No.  713-646-2443
	«CounterpartyName»
	
	
	

	With notices pursuant to Section 5 of Annex A also sent to:
	

	«EnronEntityName»
1400 Smith Street (77002)
P. O. Box 4428
Houston, Texas  77210-4428
Attn.:	Assistant General Counsel
	Trading Group
Fax No.  713-646-4818
	



COUNTERPARTY:  PLEASE CONFIRM OR PROVIDE THE REQUESTED INFORMATION
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ANNEX A
GENERAL TERMS AND CONDITIONS OF CONFIRMATION
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Annex A
 Form Date 9/99
This Annex A supplements, forms part of, and is incorporated into the Confirmation Letter to which this Annex A is attached.  Until a Master Agreement is executed by the Parties, this Annex A will govern all Physically Settled Power Transactions except as otherwise expressly agreed to by the Parties.
Transactions.  From time to time, the parties may engage in transactions relating to the purchase and sale of Energy.  Such transactions shall be formed in a telephone conversation (which conversation may be recorded) whereby an offer and acceptance shall constitute the agreement of the Parties, subject to this Annex A.  All such transactions shall be considered a master agreement governed by this Annex A. The Parties agree not to contest or assert a defense to the validity or enforceability of telephonic transactions under laws relating to whether certain agreements are to be in writing or signed by the Party to be bound thereby or the authority of any employee of such Party.
Performance Obligations.  Seller shall sell and deliver, or cause to be delivered, and Buyer shall purchase and receive, or cause to be received, at the Delivery Point the Contract Quantity, and Buyer shall pay Seller the Contract Price; provided, however, with respect to Options, the obligations set forth in the preceding sentence shall only arise if Buyer properly exercises its Option.  The Contract Price is inclusive of any and all costs incurred by Seller and shall not be adjusted.  Seller shall be responsible for any costs or charges imposed on or associated with the delivery of the Contract Quantity, including, without limitation, control area services, inadvertent energy flows, transmission losses and loss charges relating to the transmission of the Contract Quantity, up to the Delivery Point.  Buyer shall be responsible for any costs or charges imposed on or associated with the Contract Quantity, including, without limitation, control area services, inadvertent energy flows, transmission losses and loss charges relating to the transmission of the Contract Quantity, at and from the Delivery Point.  Title to and risk of loss related to the Contract Quantity shall transfer from Seller to Buyer at the Delivery Point.  Seller and Buyer shall each indemnify, defend and hold harmless the other Party from any claims arising from any act or incident occurring when title to the energy is vested in the indemnifying Party.
Liquidated Damages.  Unless excused by Force Majeure or Buyer’s failure to perform, if Seller fails to schedule and/or deliver all or part of the Contract Quantity it is required to deliver to Buyer, Seller shall pay Buyer an amount for each unit of Energy in such deficiency equal to the positive difference, if any, obtained by subtracting the Contract Price from the Replacement Price.  Unless excused by Force Majeure or Seller’s failure to perform, if Buyer fails to schedule and/or receive all or part of the Contract Quantity it is required to receive from Seller, Buyer shall pay Seller an amount for each unit of Energy in such deficiency equal to the positive difference, if any, obtained by subtracting the Sales Price from the Contract Price, plus additional costs reasonably incurred by Seller in reselling such Energy not received by Buyer, including additional transmission charges, if any.  Amounts payable pursuant to this Section shall be payable on or before 3 Business Days after receipt of an invoice from the Party claiming payment pursuant to this Section.  Unless otherwise provided in the Confirmation, the payment obligations set forth in this Section shall apply only to a Transaction that is designated as "firm" or otherwise subject to "liquidated damages."  Unless otherwise agreed to by the Parties, in the event that one Party, for any reason, fails to initiate or continue its purchase or sale of Energy pursuant to a Transaction that is designated as "non-firm" (other than a Transaction designated as "non-firm with liquidated damages"), such Party shall have no obligation or liability to the other Party with respect to such failure.  The remedy set forth in this Section shall be the sole and exclusive remedy of the aggrieved Party for the failure to schedule or deliver or receive the Contract Quantity of Energy which is designated as "firm" or otherwise subject to liquidated damages and all other damages are waived.  
Force Majeure.  If either Party is rendered unable by a Force Majeure to carry out, in whole or part, its obligations under this Confirmation and such Party gives notice and full details of the event to the other Party as soon as practicable, then during the pendency of such Force Majeure but for no longer period, the obligations of the Party affected by the event (other than the obligation to make payments then due or becoming due with respect to performance prior to the event) shall be suspended to the extent required; provided, however, Buyer shall be obligated to pay demand charges, if any, with respect to this Confirmation notwithstanding the Force Majeure.  The Party affected by the Force Majeure shall remedy the Force Majeure with all reasonable dispatch; provided, however, that this provision shall not require Seller to deliver, or Buyer to receive, the Contract Quantity at points other than the Delivery Point.  The Party claiming Force Majeure (the "Claiming Party") shall provide the non-claiming Party notice of the Claiming Party's best estimate of the duration of the Force Majeure ("Estimated Duration").  During the Estimated Duration, the non-claiming Party shall not be required to resume its obligations to the Claiming Party with respect to the part of the Transaction which the Claiming Party has claimed is subject to Force Majeure.  Notwithstanding the foregoing, as soon as all or part of the Force Majeure ceases, the Claiming Party shall notify the non-claiming Party who shall have the option to require the Claiming Party to resume all or part of its obligations under the Transaction prior to the expiration of the Estimated Duration; in all events the Parties shall resume their obligations under the Transaction upon the expiration of the Estimated Duration with respect to all or that part of the Transaction that is no longer subject to the Force Majeure.  If all or part of the Force Majeure continues to exist beyond the Estimated Duration, then the non-claiming Party may take any action it deems commercially reasonable under the circumstances.
 Events of Default and Remedies.  (a) An event of default ("Event of Default") shall mean with respect to a Party ("Defaulting Party") any of the following:  (i) the failure by the Defaulting Party to make, when due, any payment required under this Confirmation or any other Physically Settled Power Transaction if such failure is not remedied within 3 Business Days after written notice of such failure is given to the Defaulting Party or (ii) the institution, with respect to the Defaulting Party, of a bankruptcy, reorganization, moratorium, liquidation or similar insolvency proceeding or other relief under any bankruptcy or insolvency law affecting creditors' rights or a petition is presented or instituted for its winding-up or liquidation.   
If an Event of Default shall have occurred and shall be continuing, the non-defaulting Party may, in its sole discretion, by no more than 20 days' notice to the Defaulting Party designate a day no earlier than the day such notice is effective as an early termination date ("Early Termination Date") and withhold any payments due in respect of the Terminated Transactions.  On the Early Termination Date, this Confirmation and all other Physically Settled Power Transactions between the non-defaulting Party and the Defaulting Party shall be terminated (the "Terminated Transactions").  If an Early Termination Date has been designated, the non-defaulting Party shall in good faith calculate its Gains, Losses and Costs resulting from the termination of the Terminated Transactions.  The non-defaulting Party shall aggregate such Gains, Losses and Costs with respect to all Terminated Transactions into a single net amount and notify the Defaulting Party of the net amount owed or owing.  If the non-defaulting Party's aggregate Losses and Costs exceed its aggregate Gains, the Defaulting Party shall, within 3 Business Days of receipt of such notice, pay the net amount to the non-defaulting Party, which amount shall bear interest at the Interest Rate from the Early Termination Date until paid.  If the non-defaulting Party's aggregate Gains exceed its Losses and Costs, if any, resulting from the Event of Default, the non-defaulting Party shall pay the net amount to the Defaulting Party on the next regularly scheduled payment date.  At the time for payment for any amount due under this Section, each Party shall pay the other Party all additional amounts payable by it pursuant to this Confirmation and any other Physically Settled Power Transactions, but all such amounts shall be netted and aggregated with any payments payable under this Section.  As used herein with respect to each Party:  (i) "Costs" shall mean, with respect to such Party, brokerage fees, commissions and other similar transaction costs and expenses reasonably incurred by such a Party either in terminating any arrangement pursuant to which it has hedged its obligations or entering into new arrangements which replace a Terminated Transaction; (ii) "Gains" shall mean, with respect to a Party, an amount equal to the present value of the economic benefit, if any, (exclusive of Costs) to it resulting from the termination of its obligations with respect to a Terminated Transaction, determined in a commercially reasonable manner; and (iii) "Losses" shall mean, with respect to a Party, an amount equal to the present value of the economic loss, if any, (exclusive of Costs) to it resulting from the termination of its obligations with respect to a Terminated Transaction, determined in a commercially reasonable manner. 
In the event of an occurrence of an Early Termination Date, if the Defaulting Party would be owed amounts in respect of the obligations relating to such occurrence of an Early Termination Date, the non-defaulting Party shall be entitled, at its option and in its discretion, to set off against such amount any amounts payable by the Defaulting Party to the non-defaulting Party or any of its Affiliates under this Confirmation or any other agreements, instruments or undertakings between the Defaulting Party and the non-defaulting Party or any of its Affiliates.  This Section shall be without prejudice and in addition to any right of setoff, combination of accounts, lien or other right to which any Party is at any time otherwise entitled (whether by operation of law, contract or otherwise).  
Billing and Payment Netting.  (a) By the 10th day of each month Seller shall provide Buyer a written statement for the preceding month, setting forth the Contract Quantity sold, Delivery Term, and all amounts due.  Billing and payment shall be based on scheduled hourly quantities and/or other applicable charges.  Amounts payable shall be paid by wire transfer on or before the 5th day after the statement was received, or if such day is not a Business Day, the next Business Day.  Notwithstanding the foregoing, all Option premiums shall be payable by Buyer on or before the 2nd  Business Day after receipt of an invoice which invoice may be sent any time on or after the Trade Date.  Amounts not paid on or before the due date shall be payable with interest accrued daily at the Interest Rate.  In the event any portion of any bill is in dispute, the undisputed amount shall be paid when due.  The Parties shall promptly attempt to resolve any dispute. Upon determination of the correct billing amount, the proper adjustment shall be paid or refunded promptly after such determination, with interest at the Interest Rate from the date payment was due to the date the payment was made.
If Buyer and Seller are each required to pay an amount in the same month pursuant to this Confirmation or any other Physically Settled Power Transaction, then such amounts with respect to each Party shall be aggregated and the Parties shall discharge their obligations to pay through netting, in which case the Party owing the greater aggregate amount shall pay to the other Party the difference between the amounts owed.  All outstanding Physically Settled Power Transactions and obligations to make payment in connection herewith or under this Confirmation or any other agreement between the Parties may be offset against each other, set off or recouped therefrom.
Limitation of Liability.  THE PARTIES CONFIRM THAT THE EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF.  FOR BREACH OF ANY PROVISION FOR WHICH AN EXPRESS REMEDY OR MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY, THE OBLIGOR’S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED.  IF NO REMEDY OR MEASURE OF DAMAGES IS EXPRESSLY HEREIN PROVIDED, THE OBLIGOR’S LIABILITY SHALL BE LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS EXPRESSLY HEREIN PROVIDED, NEITHER PARTY SHALL BE LIABLE FOR CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES, BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION OR OTHERWISE.  IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO, INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH NEGLIGENCE BE SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE.  TO THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS. 
Confidentiality.  Neither Party shall disclose any of the terms or conditions of this Confirmation to a third party (other than the Party's and its Affiliates' employees, lenders, counsel, or accountants who have a need to know such information and have agreed to keep such terms confidential) except in order to comply with any applicable law, order, regulation or exchange rule; provided, each Party shall notify the other Party of any proceeding of which it is aware which may result in disclosure and use reasonable efforts to prevent or limit the disclosure. The Parties shall be entitled to all remedies available at law or in equity to enforce, or seek relief in connection with, this confidentiality obligation.

 Taxes. The Contract Price shall include full reimbursement for, and Seller is liable for and shall pay, or cause to be paid, or reimburse Buyer if Buyer has paid, all Taxes applicable to a Transaction arising prior to the Delivery Point.  If Buyer is required to remit such Tax, the amount shall be deducted from any sums due to Seller.  Seller shall indemnify, defend and hold harmless Buyer from any Claims for such Taxes.  The Contract Price does not include reimbursement for, and Buyer is liable for and shall pay, cause to be paid, or reimburse Seller is Seller has paid, all Taxes applicable to a Transaction arising at and from the Delivery Point, including any Taxes imposed or collected by a taxing authority with jurisdiction over Buyer.  Buyer shall indemnify, defend and hold harmless Seller from any Claims for such Taxes.  Either Party, upon written request of the other, shall provide a certificate of exemption or other reasonably satisfactory evidence of exemption if either Party is exempt from taxes, and shall use reasonable efforts to obtain and cooperate with obtaining any exemption from or reduction of any Tax.  Each Party shall use reasonable efforts to administer this Agreement and implement the provisions in accordance with the intent to minimize Taxes.
Miscellaneous.  (a) Each of the Parties represents and warrants that it has all regulatory authorizations necessary for it to legally perform its obligations under this Annex A and each Transaction, the execution, delivery and performance of this Annex A and each Transaction are within its powers, have been duly authorized by all necessary action and do not violate any of the terms and conditions in its governing documents, any contracts to which it is a party or any law or regulation applicable to it, this Annex A and each Transaction when entered into in accordance with this Annex A constitutes its legally valid and binding obligation enforceable against it in accordance with its terms, subject to any equitable defenses; with respect to each Transaction, it has the ability to make or take delivery of the Energy and has entered into such Transaction with the intention to do so; and with respect to Options, it is a producer, processor, commercial user of, or merchant handling, the commodity subject to the Transaction or the products or byproducts thereof, and is entering into each Option solely for purposes related to its business as such.
(b) Each of the Parties acknowledges and agrees that it is entering into this Transaction in reliance upon the fact that all Physically Settled Power Transactions will form a single agreement and that the Parties have the rights and obligations set forth herein.  Upon execution by the Parties of a Master Agreement, this Confirmation will supplement, form part of, and be subject to the Master Agreement.  In the event of any inconsistency between this Confirmation and the Master Agreement, the Master Agreement shall govern except as expressly set forth therein. In the event of any inconsistency between this Confirmation Letter and its Annex A or the Master Agreement, the terms in the Confirmation Letter shall govern (except as to references to Annex A therein).
The Confirmation shall (i) be governed by, interpreted and construed in accordance with the laws of the State of New York (excluding conflict of laws principles); (ii) neither Party shall have the power to assign or otherwise transfer all or any of its rights or obligations under this Confirmation without the prior written consent of the other Party, which consent may be withheld in its sole discretion; provided, however, either Party may transfer or assign this Confirmation to an Affiliate (so long as such Affiliate agrees to make the representation in Section 10(a) and otherwise agrees in writing to be bound by the terms and conditions hereof) without the consent of the other Party (but with prior notice), but such transfer or assignment shall not relieve the transferor Party of its obligations; and (iii) contain the entire agreement between the Parties and supersede all prior oral or written communications or agreements relating to the subject matter.  Any provision declared or rendered unlawful by any applicable court of law or regulatory agency or deemed unlawful because of a statutory change (individually or collectively, such events referred to as "Regulatory Event") will not otherwise affect the remaining lawful obligations that arise under this Confirmation; and provided, further, that if a Regulatory Event occurs, the Parties shall use their best efforts to reform this Confirmation in order to give effect to the original intention of the Parties.  All notices in connection with this Confirmation may be given during normal business hours by hand delivery (effective upon attempted delivery), overnight mail service (effective upon scheduled weekday delivery day), or telefacsimile (effective upon receipt of evidence, including telefacsimile evidence, that telefacsimile was received), at the address as specified in this Confirmation or as may be subsequently designated by effective notice.  If either Party fails to pay any uncontested amounts when due, the aggrieved Party shall have the right to (i) suspend performance under this Transaction and any other Physically Settled Power Transaction, upon notice of election of this remedy to the nonpaying Party, until such amounts plus interest at the Interest Rate have been paid (but in no event for longer than five (5) Business Days following delivery of such notice relating to any continuing nonpayment under this Transaction and any other Physically Settled Power Transaction) and/or (ii) exercise any remedy available at law, including under this Annex A, or in equity to enforce payment of such amount plus interest at the Interest Rate.  Any Party in default under this Confirmation shall reimburse the other Party, on demand, for actual, reasonable out-of-pocket expenses (and any interest thereon at the Interest Rate), including, without limitation, reasonable legal fees and expenses incurred by the other Party during the occurrence and continuation of such default in connection with the enforcement of, or the preservation of its rights in respect of this Confirmation.
Any dispute relating to this Confirmation shall be resolved by binding arbitration conducted in accordance with the arbitration rules of the Federal Arbitration Act ("FAA"), and to the extent such conduct is not addressed by the federal law of arbitration, it shall be determined under the Commercial Arbitration Rules of the American Arbitration Association ("AAA").  Each Party shall select one arbitrator within 30 days of a notice for arbitration and the two arbitrators shall select a third neutral arbitrator with at least 8 years professional experience in electrical energy-related transactions.  Only damages allowed pursuant to this Confirmation may be awarded and the arbitrators shall have no authority to award treble, exemplary or punitive damages of any kind under any circumstances regardless of whether such damages may be available under the governing law for this Confirmation and/or the FAA or AAA.  The arbitration shall be conducted in Houston, Texas and such arbitration and any related award shall be confidential.
Definitions.  The following definitions and any terms defined internally in this Confirmation shall apply to this Confirmation and all notices and communications made pursuant to this Confirmation.
"Affiliate" means, with respect to any person, any other person (other than an individual) that, directly or indirectly, through one or more intermediaries, controls, or is controlled by, or is under common control with, such person.  For this purpose, "control" means the direct or indirect ownership of fifty percent (50%) or more of the outstanding capital stock or other equity interests having ordinary voting power.
"Business Day" means a day on which Federal Reserve member banks in New York City are open for business; and a Business Day shall open at 8:00 a.m. and close at 5:00 p.m. local time for each Party’s principal place of business.
"CPT" means Central Prevailing Time.
"Call Option" means an option entitling, but not obligating, the option Buyer to purchase and receive Energy from the option Seller at a price equal to the Strike Price for the Delivery Term(s) for which the option may be exercised, all as agreed to by the Parties in a Transaction.
“Claims” means all claims or actions, threatened or filed and whether groundless, false or fraudulent, that directly or indirectly relate to the subject matter of an indemnity, and the resulting losses, damages, expenses, attorneys’ fees and court costs, whether incurred by settlement or otherwise, and whether such claims or actions are threatened or filed prior to or after the termination of a Transaction.                   
"Contract Price" means the price set forth in the Confirmation Letter, or in the case of Options, the Strike Price.
“Contract Quantity” means the quantity of Energy that Seller agrees to sell and delivery, or cause to be delivered, to Buyer and that Buyer agrees to purchase and receive, or cause to be received, from Seller, pursuant to the terms of a Transaction.
“Delivery Point” means the agreed point of delivery and receipt of Energy pursuant to a Transaction.
“Delivery Term” means the period of time from the date physical delivery of the Energy is to commence to the date physical delivery is to terminate under a Transaction.
"Energy" means electrical energy or to the extent specifically agreed to by the Parties, capacity or other related products and services, and specifically includes the Commodity.
"EPT" means Eastern Prevailing Time.
"Force Majeure" means an event not anticipated as of the Trade Date, which is not within the reasonable control of the Party claiming suspension ("Claiming Party"), and which by the exercise of due diligence the Claiming Party is unable to overcome or obtain or cause to be obtained a commercially reasonable substitute therefor; provided that (i) neither the loss of Buyer's markets nor (ii) Buyer's inability economically to use or resell Energy purchased hereunder nor (iii) Seller's ability to sell Energy to a market at a more advantageous price shall constitute an event of Force Majeure.
"Interest Rate" means, for any date, two percent over the per annum rate of interest equal to the prime lending rate as may from time to time be published in The Wall Street Journal under "Money Rates"; provided, the Interest Rate shall never exceed the maximum lawful rate permitted by applicable law.
"MW" means one megawatt.
"MWh" means one megawatt hour.
"Master Agreement" means a master trading agreement, executed by the Parties for the purchase and sale of Energy.
"Option" means a Call Option, Put Option or other option transaction.
"PPT" means Pacific Prevailing Time.
"Physically Settled Power Transaction" means any presently existing and any future agreement between the Parties relating to the purchase and sale of Energy for physical delivery, including without limitation Options thereon.
"Put Option" means an option entitling, but not obligating, the option Buyer to sell and deliver Energy to the option Seller at a price equal to the Strike Price for the Delivery Term(s) for which the option may be exercised, all as agreed to by the Parties in a Transaction.
"Replacement Price" means the price at which Buyer, acting in a commercially reasonable manner, purchases substitute Energy not delivered by Seller (plus costs reasonably incurred by Buyer in purchasing substitute Energy, including additional transmission costs) or, absent a purchase, the market price for such quantity at such Delivery Point as determined by Buyer in a commercially reasonable manner; provided, however, in no event shall the Replacement Price include any penalties, ratcheted demand or similar charges or any stranded costs.
"Sales Price" means the price at which Seller, acting in a commercially reasonable manner, resells or would be able to resell (if at all), the Energy not received by Buyer.
"Strike Price" means the price in $ U.S. (unless otherwise provided for) to be paid by the appropriate Party for the purchase of Energy pursuant to a Call Option or Put Option, as the case may be.
“Taxes” means any or all ad valorem, property, occupation, severance, generation, first use, conservation, Btu or energy, transmission, utility, gross receipts, priviledge, sales, use, consumption, excise, lease, transaction, and other taxes or, governmental charges, licenses, fees, permits and assessments, or increases therein, other than taxes based on net income or net worth.
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