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Dear Sir or Madam:
We are enclosing for filing with the Commission the original and five copies of the “Comments of the City of Corona” in the above-referenced proceeding.  
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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA


Application of Pacific Gas and Electric Company    
for verification, consolidation, and approval of		Application 98-07-003
costs and revenues in the transition revenue			   (Filed July 1, 1998)
account.
__________________________________________

In the Matter of The Revenue Adjustment
Proceeding (RAP) application of San Diego Gas
and Electric Company (U 902-E) for approval of
1) Consolidated changes in 1999 authorized 			Application 98-07-006
revenue and revised rate components; 2) the CTC		  (Filed July 1, 1998)
rate component and associated headroom
calculations; 3) RGTCOMA balances; 4) PX 
credit computations; 5) disposition of various
balancing/memorandum accounts; and 6) electric
revenue allocation and rate design changes.  
__________________________________________

Application of Southern California Edison 
Company (U 338-E) to:  1) consolidated authorized
rates and revenue requirements; 2) verify 
residual competition transition charge revenues;		Application 98-07-026
3) review and dispose of amounts in various 		        (Filed July 1, 1998; Petition
balancing and memorandum accounts; 4) verify		for Modification filed
regulatory balances transferred to the transition		    January 25, 2001)
cost balancing account on January 1, 1998; and
5) propose rate recovery for Santa Catalina 
Island diesel fuel costs.  
__________________________________________

COMMENTS OF THE CITY OF CORONA

	Pursuant to the “Assigned Commissioner’s Ruling Regarding Comments on Certain Direct Access Issues” (“ACR”) issued October 23, 2001 in this proceeding, the City of Corona, California (“Corona”) hereby files comments in response.  

	1.	Interests of Corona.
	Corona is a municipality in western Riverside County with a population of approximately 135,000 people.  Corona was founded in 1896 with a population then primarily involved in agricultural concerns.  Today, Corona has established itself as a balanced community, working hard to attract manufacturing businesses, which employ 54,000 people.  These employers have been hard hit by both the huge rate increases ordered by this Commission and the pending recession.  Some of these employers have already moved from Corona as a direct result of energy cost increases, still others are leaving the State.  Corona recognizes that these businesses are the economic engine that drives California’s economy, and believes that their loss will represent the ruin of the economic vigor of our State.  For these reasons, like similar cities, Corona has aggressively sought ways to help its businesses and residents find ways to alleviate the impact of the highest rate increase ever ordered in the history of the State, effective June 1, 2001, and to deal with what was expected to be a significant shortage of energy.  In that regard, Corona pursued the construction of a small power producing station with the intent to help the State in its crisis by providing additional power as well as assist residences and businesses within the City.  However, the California Department of Water Resources (“DWR”) abruptly ceased its power purchases.  At such time, Corona was required to change its plan to aid its businesses and residents.  The most logical approach was to provide aggregated commodity service through the direct access program to all city businesses.  Prior to suspension of this program by the Commission, Corona contracted for approximately 25 megawatts of power to serve 51 businesses within its community. 
	Thus, Corona is significantly affected by the Commission’s decision to suspend the direct access program effective September 20, 2001, and will be dramatically and negatively impacted by any ill-advised Commission determination to establish an earlier date for suspension of the program.  
	2.	Response to Questions.  
	In the ACR, eight questions are presented for comment by interested parties.  Corona provides the following comments to these questions.  
		(1)	In Questions 1 and 2, the ACR poses the question of whether the Commission should choose an earlier date than September 20, 2001, for suspending the program and what earlier date is appropriate and why.  
A fundamental tenet of due process and fair dealing within the United States is the concept that no law shall have an ex post facto effect.  Further, a tenet of regulatory law is that a Commission with regulatory authority may not establish rules which have retroactive implications.  The direct access program was established by statute and implemented by Commission rule.  It is clear that the program was in full force and effect until such time as the Commission, presumably implementing AB1X, chose to suspend the program.  There is no provision within the legislation utilized by the Commission requiring it to suspend the program or which even specifically provides a date by which direct access must be suspended.  Therefore, any future action by the Commission to terminate contracts and suspend the direct access program at a date prior to the date on which the Commission formally acted is equivalent to an ex post facto law and constitutes retroactive ratemaking.  
			Corona expects that this issue will be fully briefed by a variety of parties defending the direct access program.  However, in addition to the legal impediments to the Commission’s choice of a date earlier than the actual date on which the Commission voted, the Commission must consider the equities of the situation.  The Commissions would effectively nullify numerous contracts entered into by parties attempting to deal, in good faith, with the energy crisis at a time in which the State may have been unable to fully cope in a constructive manner.  For the Commission to choose a date earlier than the date in which it actually acted, would involve the termination and nullification of numerous private agreements and eliminate efforts by such innocent parties as the City of Corona to alleviate the impact of the energy crisis on its businesses and residents, and to assist the State in dealing with the energy crisis.  Flatly stated, any Commission action which suspends direct access at a date prior to the Commission’s actual order implementing such suspension will be both unfair and illegal.  
		(2)	In Question 3, the ACR asks whether there are alternatives to suspending direct access as of the date before September 20, 2001 that would still alleviate cross-shifting.  Corona believes that there are no alternatives to suspending direct access as of the date before September 20, 2001.  However, Corona urges the Commission to consider reinstituting a limited form of direct access.  In Assembly Bill 9XX, the California Legislature overwhelmingly approved a limited form of direct access which would authorize a community choice aggregator to aggregate the electrical load of interested electricity consumers within its boundaries.  It would also provide that such aggregator pay specified amounts to DWR as defined.  Despite the fact of significant, if not overwhelming, support for this bill, the Governor vetoed the bill.  
			Underlying the Governor’s veto and, to a great extent, the Commission’s action in this proceeding, is the belief that significant costs of purchasing power by the DWR would be reallocated to customers who do not have the opportunity to take advantage of direct access or other programs.  As the Commission is fully aware, there are significant questions concerning the determination of the revenue requirements of DWR.  Indeed, many of the contracts underlying DWR’s revenue requirement have been reported to include a provision which allows the agreements to be terminated in the event that bonds are not issued by the State to guarantee the payment of such costs.  The Commission by its own action has precluded the issuance of those bonds.  Therefore, these contracts can be legally terminated.  
Further, there have been numerous reports in the press based on statements from the Office of the Governor, that DWR will attempt or plans to renegotiate numerous of the high cost contracts.  Thus, the concept that customers who do not receive direct access service need protection from what would otherwise be significant costs due to potentially unwise purchasing practices of the DWR, is just not realistic.  
Until such time that the State and this Commission can specifically determine (1) what is the specific contract obligation of the DWR after its efforts to cancel or negotiate contracts, (2) what is the revenue requirement associated with such contract purchases and (3) what would be the impact on customers due to limited direct access, particularly community or municipal aggregation, can the Commission determine that direct access is the evil that it appears to believe it is.  In fact, direct access is merely a tool used by many to minimize the impact of government and utility actions, in which they took no part, which have resulted in above market prices for purchased power.  
(3)	The ACR also requests comment on what effect, if any, should be given to renewal of contracts or provisions in contracts with add-on provisions.  The ACR further asks about whether there are any types of contract provisions the Commission should consider in terms of applying the suspension.  
Corona believes generally that private contracts should be honored.  Corona further believes that regulation should be limited to areas specifically provided by statute.  In this instance, this Commission is evaluating private agreements entered into by, among others, municipalities which are not subject to the Commission’s jurisdiction to suspend the program that was provided by statute.  The justification for such limitations concerns the fact that much of this power is transported on the distribution systems of investor owned utilities regulated by this Commission.  The Commission has a legitimate interest in the charges and terms and conditions of provision of such service by the investor owned utilities to the direct access customer, but should not further question the details of the private contracts for direct access purchases.  While it may be a matter of interest to the Commission, it is not a matter of the Commission’s jurisdiction.  
		(4)	Finally, the Commission asks for copies of types of contracts and agreements and for specific information by electric service providers concerning the contracts entered into.  Corona has only entered into direct access service with business within the jurisdictional boundaries of the City of Corona.  To date, Corona has executed 51 contracts for approximately 25 megawatts of power.  These contracts are for a term of 5 years or longer and are subject to extension beyond such term by the mutual agreement of the parties.  Corona has also executed long term wholesale power agreements to serve this load.  

CONCLUSION
	As stated above, Corona believes that the Commission has neither the authority nor should it as a matter of policy establish a date for suspension of the direct access program at any time prior to the Commission’s formal vote suspending this program on September 20, 2001.  Further, Corona believes that the Commission should support and implement a limited form of direct access for community aggregators to allow cities to protect their businesses and residents.  Finally, Corona believes that contracts should be honored and any investigation into contracts 
should be for purposes of gathering information and not for purposes of determining the basis for terminating the program or individual agreements.  
						Respectfully submitted,

						

						By_____________________________________
						     David L. Huard
						    Attorney for the CITY OF CORONA

						    Manatt, Phelps & Phillips, LLP
						    11355 W. Olympic Boulevard
						    Los Angeles, California  90064
						    Telephone:  (310) 312-4000
						    Facsimile:   (310) 312-4224


CERTIFICATE OF SERVICE

	I, Karen S. Snyder, hereby certify that I have caused the foregoing document to be served on all parties in this proceeding pursuant to the Commission’s Rules of Practice and Procedure.  
	Dated this 2nd day of November, 2001, at Los Angeles, California. 

						__________________________________
						Karen S. Snyder
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