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	Legal Risk
	Issues
	RISK AMOUNT[footnoteRef:2] [2: 1 This document was prepared by ENA Legal for the purpose of facilitating the rendition of professional legal services.
? These amounts are meant to be analogous to “value at risk” with respect to legal matters.  Work needs to be done to “model” these risks.] 

	Accounting/
Timing
	Risk Direction

	1. TVA
	Litigation filed addressing 3 disputes; (1) Delivery Point – does EPMI have the right to deliver energy under the MOPA to an interface even if there is insufficient transfer capability to transmit the energy into TVA; (2) Termination – did TVA's nonpayment of EPMI's invoices permit EPMI to terminate the MOPA; and (3) Control Area – is EPMI entitled to damages as a result of TVA's failure to treat EPMI's control areas like other control areas
	· TVA's cover costs for energy not delivered under the MOPA if EPMI is determined to have improperly terminated the MOPA; amount of damages highly speculative and will be determined, in part, based on TVA's actions in covering; EPMI estimated MTM of MOPA (based on "Into TVA product") at approximately $305 million as of termination and has reached as high as $400 million since termination
	immediate; trial in Oct 2001
	

	2. Beeson v. Intratex
(Richard)
	Ratable take and pricing dispute in Intratex contracts
	· $50 million
	Corporate?  Trial in 2000
	

	3. Power Contract 	Risk
	Contracts for power trading are not as sophisticated as the trading market.  Potential contract risks include no events of default and/or termination netting, oral trade authority, insufficient credit and/or broad force majeure provisions or other performance risks.  Also, there is a risk that if the contract is deemed to be in conflict with the applicable tariff, the contract may be unenforceable ("FERC risk")
	· settlement, at least 10% of MTM haircut
· bankruptcy, greater hit to MTM because
of cherry picking
· loss of cover damages due to broad force majeure
	until contracts are renegotiated
	

	4. Duke/Citrus (Jeff)
	
	· 
	
	

	5. BPA
	BPA has orally stated that it will not deliver energy under long term power contract with EPMI because BPA believes deliveries are conditioned on EPMI having an obligation to serve James River/Ft. James
	· MTM of contract is approximately $75 million. Good legal arguments in EPMI's favor, but BPA has only lost one case in 9th Circuit
	Deliveries under contract start in September 2001
	

	6. Kafus (Richard)
	
	· 
	
	

	7. NSM (Richard)
	Alleged inadequate disclosure, by underwriters, participation in management of company ($10 million equity and $20 million debt)
	· equity
· haircut debt
· underwriter exposure
· reputation
	immediate
	

	8. VEPCO 
	EPMI is required to make up to 10 offers a day if requested; offers to be at comparable sales price; annual audit to verify comparability with monetary true up; cap of $90 MWh if no comparable sale; $750,000 penalty for not providing offers; termination rights for not making offers – EPMI has annual exposure to audit. VEPCO has requested but not yet made audit for 1997, 1998, 1999. EPMI owes (but has not paid) $2.2 million for prior years. If auditors disagree with EPMI's calculations, liability could be higher.
	· $12 million (need to discuss with Heather Kroll/Ozzie Pagen)
	immediate; through 2007
	

	9. Power Price Caps
	Imposition of price caps in regional power markets impacts trading opportunities and possibly EPMI's ability to move power thereby reducing profits and exposing EPMI to possible cover damages due to the inability to match supply and commitment
	· $___ million
· adverse publicity
· timing of deregulation
	immediate
	

	10. Tennaska (Richard)
	
	· 
	
	

	11. Merlin (Richard)
	
	· 
	
	

	12. CFTC Risk 
(Mark Taylor)
	Regulation of OTC energy trading
	· $10 million
	this year
	

	13. SEC Risk (Julia)
	Underwriting and use of non-public confidential information rules re: public equity and debt; Chinese Wall defense
	· $10 million, reputation
	immediate
	

	14. Ecogas (Richard)
	
	· 
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