                              L&K 
LEMLE & KELLEHER, L.L.P.




September 28, 2025
Page 2


[image: ]

MEMORANDUM

TO:		Mark Kleinginna
		Mike Cesario

FROM:	Amy Baird

DATE:	October 13, 2000

RE:		Ormet – contract with Enron re: Burnside
		L&K File No. 0089-001087
		


Mark and Mike:

	The following are my comments on the latest draft of the Enron contract:

1. The references to volumes “scheduled” or obligations to “schedule” volumes in Article 3 should all be changed to “deliver” or “delivered” in the case of Seller, and “receive or “received” in the case of Buyer.
2. In Section 3.2 after the word “costs” in line 9, add the following: “plus (iii) all transportation fees and charges incurred by Buyer to have the replacement volumes delivered to the Delivery Points plus (iv) consequential damages incurred by Buyer as a result of Seller’s failure to deliver.  For purposes of this section 3.2, the term “consequential damages” shall mean (a) all profits lost by Buyer or any of its affiliates as a direct or indirect result of Seller’s failure to deliver; and (b) all costs incurred by Buyer as a direct or indirect result of Seller’s failure to deliver, including but not limited to costs associated with alternate fuel, labor expenses, repair to or replacement of machinery, product or piping, loss of production at the Plant, loss of production at the facilities of any of Buyer’s affiliates, loss of use, plant shut-down and start-up expenses, any take-or-pay commitments and transportation demand charges.  Seller’s liability for the payment of consequential damages under this Section 3.2 shall be limited to a total of $1,000,000 for each occurrence of non-performance.
3. In Section 8.3, the sentence beginning “Neither party shall be liable...” that appears in bold should be deleted.  Beginning with the sentence that starts “Buyer acknowledges that it has entered...” the section should be deleted to the end.
4. On Appendix 1, the sections relating to arbitration should be deleted.
5. On Appendix 1, after the word “price” in line 11 of the force majeure provision, the following should be inserted: “nor (iii) the failure or inability of any Transporter to transport the gas to be delivered hereunder, except in the case of a physical force majeure event occurring simultaneously on the pipeline systems of Koch Gateway Pipeline and Cypress Pipeline,”.
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