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The Contract

I have reviewed the above-referenced agreement.  Below are my comments.  I have tried to limit my comments to those most critical to ENA.  

1. In the box used to select the Confirming Party, CDWR has selected both parties.  ENA alone should be the Confirming Party.

2. CDWR chose the Cover Standard to calculate the damages for non-performance.  ENA uses the Spot Standard.  ENA does too many transactions each day to be able to identify which deal we entered into to cover CDWR’s non-performance.  Additionally, ENA does not want to open its books to CDWR for an audit to prove up which transactions we entered into to cover CDWR’s non-performance.

3. Alter 1.1.1 of CDWR’s Special Provisions to limit the Period of Delivery of firm transactions to one month and interruptible transactions to one year.

4. The references to “Buyer” in Sections 10.3, 10.4, 10.5, 10.6 and 13.9 should be changed to “California Department of Water Resources”.

5. I assume that Credit would prefer to strike the first and second sentence of Section 10.3.  Additionally, Credit may want to change other parts of Section 10.3.

6. Note that CDWR’s obligations to make payment are limited solely to the Fund (discussed below).  ENA would not be able to go after any other assets of CDWR or of the state of California to receive payment.

7. Note Section 10.5 states that payments for natural gas constitute an operating expense of the Fund and would be paid prior to the bond payments.  I do not think this statement would be effective in the event CDWR decides not to pay ENA.

8. Delete Section 13.10.  ENA does not have the ability to limit the designated representatives of CDWR that are authorized to enter into transactions to the two people listed.

9. The assignment provision in Section 13.1 allows a party to transfer the contract to any parent or affiliate by assignment merger or otherwise without prior consent of the other party.  Based on previous actions by the state of California, CDWR may assign a contract it entered into with ENA to either the California Power Authority or the utilities, without ENA’s consent.

As a side note -- EPMI did not enter into a master agreement with CDWR because the legal risks and uncertainty were too great.

The Fund

I have attached the applicable sections of the Water Code that created the Department of Water Resources Electric Power Fund (the “Fund”).  I have also consulted with outside counsel that worked on the negotiations of a power agreement regarding the Fund.  Below is a summary of what I have found.

The Fund was originally created as a mechanism which allowed CDWR to purchase electricity to supply the investor-owned utilities (“IOU”) in the state for the sale to customers.  The language creating the Fund speaks to payments for “the cost of electric power and transmission, scheduling, and other related expenses incurred by the department.  The language does not specifically allow for payments for the cost of natural gas.  In fact, it was not anticipated at the Fund’s creation that CDWR would be purchasing natural gas.  Other language in the Water Code states that “payments by the Fund may be made only for the purposes authorized by this division…”  CDWR could use the fact that natural gas is not specifically authorized in the Water Code to avoid payment ENA.

The code that created the Fund anticipates the issuance of bonds to fund the Fund.  Originally the bonds were to be issued in early June.  The issuance date has been moved to October or November.  The issuance of bonds is important to ENA because (assuming natural gas is deemed to be an operational and maintenance expense allowed to be paid by the Fund) all operational and maintenance expenses must be paid prior to payments to bondholders.  Therefore, upon the issuance of bonds the Fund must be funded sufficient to satisfy bond payments.  Prior to the issuance of bonds, there is no requirement that the Fund be funded adequately to cover operational and maintenance expenses.  This could allow CDWR to take those steps necessary to  underfund the Fund.  As a side note, PG&E and SoCal are already in a dispute with CDWR regarding the level of funding of the Fund.

Another difficulty in dealing with CDWR is that they would not be purchasing ENA’s gas for use in their own facilities.  They are effectively acting as a marketer or broker of natural gas when they purchase gas to sell to the generators from whom they are purchasing electricity.  The danger is that CDWR’s actions would be held not to be covered by public contract laws and be considered outside the scope of governmental actions.

As this memo has detailed there are a number of concerns in selling gas to CDWR.  Because of the nature of the structure under which CDWR would be purchasing ENA’s gas it would be very difficult to collect any money owed to ENA for gas delivered should CDWR decide for whatever reason that it did not want to pay for the gas.

Please call me with any questions or comments at x3-5705.
















cc:  Jeff Hodge
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