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Joint Power Generation Project Development Participation Agreement
between Enron North America Corp.
and Peoples Energy Resources Corp.
Dated February 28, 2000


	WHEREAS, Enron North America Corp., a Delaware corporation, and Peoples Energy Resources Corp., a Delaware corporation, desire to jointly develop power generation projects, as more fully described in this Agreement,; and 

	WHEREAS, the parties desire to set forth their respective rights and obligations with respect to the development of such power generation projects.

	NOW THEREFORE, in consideration of the mutual covenants herein contained, and intending to be legally bound, the Parties hereto agree as follows:


ARTICLE I
DEFINITIONS

	The terms and definitions set forth herein apply when capitalized.

	1.1	AAA - shall have the meaning set forth in Article XI, Section 11.8.

	1.2	Affiliate – shall mean a person or entity who, with respect to a specified person or entity, directly or indirectly through one or more intermediaries controls, or is controlled by, or is under common control with, the person or entity specified.  The term “control” (including, with correlative meaning, the terms “controlled by” and “under common control with”), as used with respect to any person, means the possession, directly or indirectly, of the power to direct or cause the direction of the management and policies of such person.  The term “person” as used herein shall mean an individual, a corporation, a limited liability company, a partnership, an association, a joint stock company, a trust, or any incorporated organization.
 
1.3	Agreement – shall mean this Joint Power Generation Project Development Participation Agreement between ENA and PERC, dated to be effective as of February 28, 2000 and any amendments hereto.

1.4	AMI – shall mean the geographic area in the State of Illinois currently served by Commonwealth Edison Company as an electric public utility under the laws of the State of Illinois.

1.5	AMI Project – shall mean any new natural gas fired simple cycle peaking plant or combined cycle power generation project proposed to be developed by either PERC or ENA that is located in the AMI, except Excluded Projects.

1.6	Bankruptcy Law – shall have the meaning set forth in Article VIII.

1.7	Business Day – shall mean any day that is not (a) a Saturday or Sunday or (b) a day on which banking institutions in Chicago, Illinois or Houston, Texas are not required to be open for business.

1.8	Calumet Exclusivity Period – shall mean the period of exclusive negotiation for the Calumet Project as set forth in Article III, Section 3.3.

1.9	Calumet Participation Notice – shall have the meaning set forth in Article II, Section 2.1.

1.10	Calumet Project – shall mean the proposed power generation project to be located in the City of Chicago, Illinois as described in Exhibit I, attached hereto.

1.11	Compete or Competition – shall mean participation by a Party or any of its Subsidiaries in the development of any new natural gas fired simple cycle peaking plant or combined cycle power generation project in the AMI that (i) will be located within a one (1) mile radius of the Calumet Project or that (ii) would, if constructed, materially interfere with the costs projected for or viability of any Proposed Project at the time of its proposal hereunder, provided that cCompetition shall not include participation in the Excluded Projects, the Calumet Project, or any Proposed Project in which both Parties participate.

1.12	Confidentiality Agreement – shall mean that certain Confidentiality Agreement between the Parties dated as of November 23, 1999.

1.13	Conveyance – shall have the meaning set forth in Article VI, Section 6.2(c).

1.14	Definitive Agreements – shall mean I(i) the mutually satisfactory Llimited Lliability Ccompany Aagreement for the Calumet Project and any other Project Company that has been negotiated, executed and delivered by the Parties and (ii) the Initial Budget.

1.15	Development Program – shall have the meaning set forth in Article IV, Section 4.2.

1.16	Development Program Company – shall have the meaning set forth in Article IV, Section 4.2.

1.17	Development Program Company Agreement – shall have the meaning set forth in Article IV, Section 4.2.

1.18	Development Project  Proposal – shall have the meaning set forth in Article IV, Section 4.4.

1.19	Effective Date – shall mean February 28, 2000.

1.20	Elwood Energy Project Area – shall mean any current or prospective power generation project located within the geographic area described in Exhibit II attached hereto.

1.21	ENA – shall mean Enron North America Corp., a Delaware corporation.

1.22	Event of Default – shall mean any of the events specified in Article VIII, provided that any requirement set forth therein for the giving of notice, the lapse of time, or both, or for the happening of any other conditions, has been satisfied.

1.23	Excluded Projects – shall mean (a) any power generation project currently or prospectively located at or that is part of Lincoln Energy Center, except for that certain project commonly referred to by the Parties as the “Manhattan Project” as described in Exhibit II, attached hereto, (b) any power generation project that is located in the Elwood Energy Project Area, and (c) any power generation project that is deemed to be an Excluded Project pursuant to Article IV, Section 4.4. 

1.24	Facility – shall mean one or more power generation facilities.

1.25	Final Budget – shall mean the mutually agreeable budget approved by the Management Committee for each Project.

1.26	Initial Budget –  shall mean the initial budget prepared by the General Manager and presented to the Management Committee in connection with obtaining the Owners’ approval to pursue development of a Proposed Project.

1.27	Lincoln Energy Center – shall mean any power generation project currently or prospectively located at or relating to Facilities at the Lincoln Energy Center, as described in Exhibit II attached hereto.

1.28	Management Committee – shall mean the individuals appointed by the Parties pursuant to Article IV, Section 4.2.

1.29	Material Adverse Change – shall mean (i) a Party or its parent corporation shall have long-term debt unsupported by third party credit enhancement that is rated by Standard & Poor’s Corporation at BB+ or below or by Moody’s at Ba1 or below or (ii) a Party or its parent corporation shall have defaulted on any debt obligations in aggregate of more than $50 million; provided, such Material Adverse Change shall not be considered if the Party so affected (the “Affected Party”) establishes and maintains throughout the Term hereof a letter of credit (naming the other Party as the beneficiary) in an amount acceptable to the other Party.

1.30	Material Adverse Effect – shall mean as to each Party, a material adverse effect on the conditions (financial or otherwise) of the current or future business or operations of such Party.

1.31	Owner – shall have the meaning set forth in Article VI, Section 6.2(b).

1.32	Ownership Agreement – shall have the meaning set forth in Article VI, Section 6.2(a).

1.33	Party – shall mean ENA or PERC.

1.34	Participation Program Budget  - shall mean the joint development project participation budget that the Parties have approved to fund the business of the Development Program Company.

1.35	Participation Notice – shall mean the written notice to each Party of a proposal for an AMI Project that has been approved by the Management Committee.

1.36	Parties – shall mean collectively ENA and PERC.

1.37	PERC – shall mean Peoples Energy Resources Corp., a Delaware corporation.

1.38	Project – shall mean an AMI Project, including the Calumet Project.

1.39	Project Company – shall have the meaning set forth in Article VI, Section 6.2(a).

1.40	Project Definitive Agreements – shall mean the Definitive Agreements for each Project Company, the Final Budget and such other agreements that the Parties mutually determine constitute documentation between them that is necessary to develop the Project.

1.41	Project Exclusivity Period – shall have the meaning set forth in Article IV V, Section 5.2.

1.42	Proposed Project – shall mean any Project, participation in which is offered by ENA to PERC or PERC to ENA pursuant to this Agreement and that complies with the requirements for development set forth in Article IV, Section 4.4.

1.43	Proposed Project Notification – shall have the meaning set forth in Article IV, Section 4.4.

1.44	Subsidiary – means, with respect to any Party, any corporation, association or other business entity of which more than 50% of the voting power of the Voting Stock thereof is at the time owned or controlled, directly or indirectly, by such Party, or one or more of the other Subsidiaries of that Party, or a combination thereof.

1.45	Termination Date – shall have the meaning set forth in Article VII.

1.46	The Exclusivity Period – shall have the meaning set forth in Article V.

	1.47	Voting Stock – means, with respect to any Party, one or more classes of the capital stock, membership interests, trust interests, or similar interests of such Party having general voting power to elect at least a majority of the board of directors, managers, trustees, or similar governing body of such Party (irrespective of whether or not at the time any other class or classes have or might have voting power by reason of the happening of any contingency).

ARTICLE II
CONDITIONS PRECEDENT


2.1	Rights and Obligations of Parties.  Each Party’s rights and obligations hereunder including, without limitation, the rights and obligations of the Parties under Articles III and IV shall be subject to the satisfaction of the following conditions precedent:

(a) PERC shall have received the Calumet Participation Notice on or before April 1, 2000, 5:00 p.m. Chicago, Illinois time in which ENA shall have notified PERC in writing that ENA will participate with PERC as a 50% owner to develop the Calumet Project with an initial commercial operation date of no later than June 1, 2001 (the “Calumet Participation Notice”);

(b) Each Party shall have duly executed and delivered to each other this Agreement, and this Agreement constitutes the legal, valid and binding obligation of each Party, enforceable against each party in accordance with its terms, except as enforcement thereof may be limited by bankruptcy, insolvency, reorganization, moratorium or similar laws affecting the rights of creditors generally or by limitation upon the availability of equitable remedies; and

(c) No Material Adverse Change has occurred with respect to the parent corporation of the parent Affiliate of either party on or after the Effective Date and prior to April 1, 2000.

ARTICLE III
CALUMET PROJECT

	3.1	Calumet Participation Notice.  On or before April 1, 2000, 5:00 p.m. Chicago, Illinois  time, ENA shall deliver to PERC the Calumet Participation Notice.

3.2	Commercial Operation.  Each Party shall work cooperatively pursuant to this Agreement and use commercially reasonable efforts to effect a commercial operation date for the Calumet Project of no later than June 1, 2001.

3.3	Exclusive Negotiations .  During the period commencing as of the Effective Date and ending as of the earlier of (a) the execution of the Definitive Agreements for the Calumet Project, or (b) April 30, 2000 (such period hereinafter referred to as the “Calumet Exclusivity Period”), the Parties (i) shall negotiate exclusively with each other with respect to the Definitive Agreements for the Calumet Project and (ii) shall not solicit, make or accept any offers or proposals by third parties to undertake or enter into the Calumet Project.  If the Parties have not executed the Definitive Agreements for the Calumet Project on or before April 30, 2000 or otherwise mutually agreed to extend such date, PERC shall be free to pursue the Calumet Project or any expansion thereof by itself or with any other person or entity and ENA shall not Compete with the Calumet Project at any time prior to June 1, 2001.  ENA irrevocably waives any rights to participate in and agrees not to Compete with the Calumet Project or any expansion thereof at any time prior to June 1, 2001 in the event the Definitive Agreements for the Calumet Project are not executed on or before April 30, 2000 or in the event the Parties have not otherwise mutually agreed to extend such date.


ARTICLE IV
FIRST AND PREFERENTIAL RIGHTS
TO PARTICIPATE IN AMI PROJECTS

4.1 Preferential Rights.  Each Party agrees that, subject to the terms and conditions of this Agreement it is entitled to participate, acquire and invest in 50% of the Development Program and, under all circumstances, each Party is obligated and bound to offer the other Party the first and preferential right to acquire or invest in 50% of each Party’s interest in any AMI Project that each Party or any of its Subsidiaries owns, is offered or otherwise has an opportunity to develop or invest in during the term of this Agreement.

4.2	Development Program.  The Parties intend to form a special-purpose entity that will be owned 50% by ENA or its designated Affiliate and 50% by PERC or its designated Affiliate (the “Development Program Company”).  The Development Program Company would be constituted as a member-managed Delaware limited liability company, pursuant to a mutually agreeable limited liability company agreement (the “Development Program Company Agreement”).  The Development Program Company will be member-managed. However, the Parties agree that in order for them to identify, evaluate and propose power generation projects in the AMI that will yield not less than 800 MW’s of capacity (the “Development Program”) for commercial operation no later than June 1, 2002, a management committee consisting of four (4) members, two (2) of which will be appointed by each Party (the “Management Committee”) will appoint a general manager to manage and oversee the marketing business of the Development Program Company, the development of the Proposed Projects and the other business and strategic development efforts to be conducted jointly by the Parties under the Development Program pursuant to the authority delegated to the General Manager under the Development Program Company Agreement.  For the period commencing on April 1, 2000 until June 30, 2002, the Parties agree that the General Manager will be Fred Mitro and the members of the Management Committee will be William Morrow and Dennis Lawler from PERC and Laura Luce and Ben Jacoby from ENA, subject to removal or replacement as provided for in the Development Program Company Agreement.  	

	4.3	Proposed Projects.   The Parties will work cooperatively with the General Manager to determine the feasibility of developing one or more of the sites currently under the ownership or control of a Party, evaluate other sites for selection, determine whether a proposal has the potential, if developed, to be financed, constructed and ready for commercial operations by no later than June, 2002 and ascertain whether the turbines and other significant equipment to be used are capable of being manufactured or refurbished and delivered in time to meet the agreed upon commercial operations date.  In this regard the Parties will consider for Proposed Projects the existing sites and equipment described on Exhibit III hereto.  The Parties will also ascertain whether the economics of Proposed Projects meet the internal return policies of both Parties’ parent corporations.

	4.4	Selecting Projects for Proposal under the Development Program.  To the extent that the Parties working through the General Manager and Management Committee determine that a Proposed Project should be submitted to the Parties for approval, the General Manager will prepare and deliver to the Parties a written proposal, including all relevant information and cost estimates (a “Development Project Proposal”).  Each Party wishing to pursue the Proposed Project must deliver to the other Party in writing a Participation Notice within 60 days of its receipt of the Development Project Proposal affirming its interest in participating.  If a Party receiving the Development Project Proposal declines to participate or otherwise does not deliver a Participation Notice to the other Party within sixty (60) days after its receipt of the Development Project Proposal, such Party shall have waived any rights it may have hereunder to participate in such Proposed Project pursuant to this Agreement and shall not be permitted to Compete with such Proposed Project for a period of one year from the date upon which the Development Project Proposal was received by the non-participating Party.  If neither Party chooses to participate, neither Party will pursue the Development Project Proposal for a period of one (1) year from the deadline date of the Participation Notice.  In the event that the Party that wished to pursue the Development Project Proposal does not affirmatively develop the Proposed Project by (i) acquiring the ownership or control of the site for such Project, (ii) commencing the permitting process therefor and (iii) affirmatively pursuing all activities necessary to bring such Project to commercial operations by the proposed commercial operations date, within six (6) months after the deadline date for the Participation Notice, the Parties agree that such Project will be deemed to be an Excluded Project and the non-participating Party will thereafter be permitted to Compete with such Project.   

4.5	Projects Initiated by Third Parties.  To the extent that either Party is approached by a third party to develop and/or participate in a power plant development project within the AMI, the Party receiving such expression of interest will notify the other Party as soon as practicable and provide all relevant information for consideration of such Proposed Project under the Development Program in accordance with Section 4.3.

4.6 Development Program Costs.  Each Party will bear its own costs of investigating, analyzing and evaluating Development Project Proposals incurred  prior to the Effective Date.  All other costs of acquiring and developing potential projects hereunder will either be covered by the Participation Program Budget or proposed by the General Manager for approval by the Parties in connection with a Development Project Proposal.  All of such costs will be borne by the Development Program Company in accordance with the Participation Program Budget and subject to the Development Program until transfer to a Project Company in connection with a Proposed Project.  The costs of office space, overhead, salaries and other employee-related benefits will be borne by the Party currently responsible for such costs.


ARTICLE V
EXCLUSIVE NEGOTIATIONS

5.1	Participation Notice.  Subject to Article IV, Section 4.4, Eeach Party wishing to pursue a Development Project Proposal will notify the other Party by timely delivery of the Participation Notice in writing.    

5.2	Exclusivity.  Except with respect to the Calumet Project, during the period commencing on the date of delivery of the Participation Notice for the Proposed Project and ending as the earlier of (a) the execution of the Definitive Agreements (b) the date that the Party reviewing the offer to participate in the Proposed Project declines to participate in such Proposed Project or (c) the date that is six months after the date that a Party first offers such Proposed Project to the other Party (such period hereinafter referred to as the “Project Exclusivity Period”), the Parties (i) shall negotiate exclusively with each other with respect to the Project Definitive Agreements and (ii) shall not solicit, make or accept any offers or proposals by third parties to undertake or enter into such Proposed Project unless mutually agreeable to the Parties.  If, at the expiration of the Project Exclusivity Period, the Parties have not executed the Definitive Agreements, then the offering Party shall be free to pursue such Proposed Project by itself or with any other person or entity and the nonparticipating party shall not Compete with such Proposed Project for a period of one year after the expiration of the Project Exclusivity Period.  The Party that fails to deliver the Participation Notice or otherwise declines to participate irrevocably waives its rights to participate in and agrees not to Compete with any Proposed Project that is offered to it by the other Party in the event the Project Exclusivity Period expires and has not otherwise been extended by mutual agreement prior to the execution of the Definitive Agreements for such Proposed Project for one (1) year from the deadline date of the Participation Notice.


ARTICLE VI
DUE DILIGENCE AND OWNERSHIP OF FACILITY 

	The Parties intend that, with respect to any Proposed Project, the Parties will cooperate, discuss and negotiate with respect to the subject matters set forth in this Article VI.

	6.1	Feasibility Review.  The Parties agree to proceed with an analysis of any Proposed Project in an effort to determine whether the development of a Facility is commercially feasible and viable.  During the Calumet Exclusivity Period with respect for the Calumet Project and during the Project Exclusivity Period with respect to any other Proposed Project, ENA and PERC will meet regularly to conduct due diligence, to assign certain tasks associated with the Feasibility Review, and to design a development plan for permitting, construction, development and ownership of the Facility, financing of the Facility, arrangements for interconnection of the Facility, arrangements for the supply of fuel to the Facility (depending on the structure of the Proposed Project), risk management products and services for the Facility, and related matters.  All efforts undertaken by a Party in this regard shall be subject to confidentiality in accordance with the provisions hereof.  In reviewing the feasibility of the Proposed Project, the Parties will consider, among other things:

	(a)	engineering and technical assessment and economic feasibility of the Proposed Project;

	(b)	a review of all material funding and capital requirements;

	(c)	availability of project financing;

	(d)	evaluation of equipment procurement decisions for the Facility;

	(e)	the relationship between the Parties and the allocation of costs incurred in connection with the development of the Facility;

	(f)	a review of all material permits, authorizations and regulatory requirements necessary to implement the Proposed Project;

	(g)	evaluation of the Facility’s revenue structure including, but not limited to, power marketing agreements, capacity and energy sales agreements, and the value potential of ancillary services;

	(h)	the location of the Facility and its proximity to gas pipelines, water supply and electric transmission facilities;

	(i)	selection of a project engineer, an EPC contractor, an environmental consultant, and other professionals to be used in development of the Facility, or an agreeable method of selecting such professionals, whether by RFP or another process;

	(j)	the availability and cost of emission allowances and offsets;  

	(k)	a review of the requirements for agreements for transmission interconnection of transmission facilities from the Facility to the Commonwealth Edison Company’s transmission grid, if the Parties determine that wholesale sales of electricity generated at the Facility are feasible as part of the structure of the Proposed Project; and

	(l)	all other applicable matters deemed appropriate by the Parties.

6.2 Ownership of Facility.

(a) The Parties anticipate that each Facility would be owned by a special-purpose entity (the “Project Company”) which initially will be 50% owned by ENA or its designated Affiliate and 50% owned by PERC or its designated Affiliate.  At this time, it is anticipated that the Project Company would be constituted as a member-managed Delaware limited liability company, pursuant to a mutually agreeable limited liability company agreement (the “Ownership Agreement”).  Although each Project Company would be member-managed, the Parties agree that a Project Leader reporting to the General Manager will be designated for each Project to manage and oversee the development of the Project.  The Project Leader’s function would be primarily to provide oversight of the development, construction and operation of the Facility owned by the Project Company, address day-to-day operational matters, act as a liaison with the operator of the Facility and other service providers or vendors, report to the General Manager and the Owners through the Management Committee as necessary or advisable, and perform other duties as determined by the Owners through directives of the Management Committee.  Neither the Management Committee nor any combination of members thereof would have the authority to sign contracts, incur obligations, pay or disburse any funds, or otherwise bind the Project Company except as expressly authorized by the Owners pursuant to the Ownership Agreement.  

(b) The capital contributions and distributions of income of each owner of an equity interest in the Project Company (each an “Owner”) would be proportionate to such Owner’s equity interest in the Project Company.  The capital contribution of any Owner may (if agreed to by the other Owner in its sole discretion) be satisfied by cash, in-kind goods or services, or by a carried interest (if permitted by the project lender(s)), as agreed to by the Parties, provided that the Parties mutually agree upon the value to be ascribed to all non-cash contributions.

(c) No Owner will be permitted to assign, sell, transfer, hypothecate or otherwise convey (“Conveyance”) its interest in the Project Company (except for any Conveyance to an Affiliate which is not regulated as a public utility under Illinois law) without the prior written consent of the other Owner, which consent shall not be unreasonably withheld, conditioned or delayed.  Moreover, each Owner would have a right of first refusal in respect of any bona fide offer received by another Owner for the sale of the selling Owner’s equity interest in the Project Company; provided, however, that this right of first refusal would not apply to transfers by an Owner to an Affiliate (so long as such Affiliate is not regulated as a public utility under Illinois law).  If there are more than two Owners holding equity in the Project Company at the time such offer is received, then each Owner interested in purchasing the selling Owner’s equity would have the right to purchase a portion of the selling Owner’s equity which is proportionate to such purchasing Owner’s equity in the Project Company.  This right of first refusal does not apply to transfers or assignments of equity interests in an Owner. 

(d) The Parties anticipate that if ENA and PERC decide to proceed with the development of one or more Facilities, the development expenses of each of such Facilities will be capitalized in the Project Company for such Facility.

(e) The Parties would devise a method of resolving deadlock with respect to management of the Project Company.  Such method would involve non-binding mediation, and if mediation is unsuccessful in resolving the dispute, implementation of a mandatory buy/sell procedure.

	Each Owner having an equity interest in the Project Company would be required to be bound by the Ownership Agreement.  The Ownership Agreement would incorporate the applicable terms described in clauses (a) through (e) above.  However, clauses (a) through (e) above are not intended to be a complete statement of all of the terms and conditions to be included in the Ownership Agreement or any other Project Definitive Agreements between the Parties.

	6.3	Each Party’s Right to Provide Goods and Services.  Each Party will have the non-exclusive opportunity (subject to the other Party or its Affiliate Owner’s sole discretion) to provide (or arrange for an Affiliate to provide) goods and services to the Project Company at market rates, and on other terms and conditions that are mutually agreeable to the Parties and negotiated on an arms-length basis.  These goods and services may include, but are not necessarily limited to, site acquisition, equipment, equipment procurement services, engineering and construction contracting, fuel supply, operation and maintenance services, and price risk management.  In any case, the primary consideration in selecting the provider(s) of such goods and services would be the best interests of the Project Company, which determination shall ultimately be made by the non-providing Party or its Affiliate Owner in its sole discretion.


ARTICLE VII
TERM

7.1	Term.  This Agreement shall commence on February 28, 2000 (the Effective Date) and terminate upon the earlier to occur of the following (the “Termination Date”):

(a) April 1, 2000, 5:01 p.m., Chicago, Illinois time if PERC does not receive the Calumet Participation Notice on or before April 1, 2000, 5:00 p.m. Chicago, Illinois time;

(b) April 30, 2000, if the Parties have not executed the Definitive Agreements for the Calumet Project on or before such date;

(c) At any time by either Party, upon the occurrence of an Event of Default, provided that the occurrence of the Event of Default did not arise due to the actions or omissions of the terminating Party;

(d) On the date that the total nominal MW capacity of all Projects with respect to which the Parties have executed Project Definitive Agreements equals approximately 800 MW; or

(e) January 1, 2003.


ARTICLE VIII
EVENTS OF DEFAULT AND REMEDIES

8.1	Events of Default.  Events of Default are those events listed in this Article VIII which shall occur and be continuing:

(a) any representation or warranty made hereunder by either Party shall prove to have been false or misleading in any material respect as of the time made or deemed made and  (i) the effect of such representation or warranty being false or misleading could reasonably be expected to have a Material Adverse Effect and (ii) the fact, circumstance or condition that is the subject matter of such representation or warranty is not corrected to conform with such representation or warranty within thirty days after the Party who has made such representation or warranty becomes aware of such incorrectness;

(b) a Party shall fail to perform or observe any material covenant or obligation, which failure shall continue unremedied for a period of 30 days after the occurrence thereof (or for such longer period not to exceed 90 days as is reasonably required to remedy the particular failure provided the defaulting party is diligently using diligent efforts to cure such failure); 

(c) a Party shall make an assignment for the benefit of creditors or shall generally not be paying its debts as such debts become due;

(d) (i) any decree or order for relief in respect of any Party shall be entered under any bankruptcy, reorganization, compromise, arrangement, insolvency, readjustment of debt, dissolution or liquidation or similar law, whether now or hereafter in effect (herein called the “Bankruptcy Law”) of any jurisdiction, (ii) any petition or application of the types described in clause (e) below shall be filed, or any such proceeding shall be commenced, against a Party, or a Party by any act, shall indicate its approval, consent thereto or acquiescence therein, or an order, judgment or decree shall be entered appointing any such trustee, receiver, custodian, liquidator or similar official, or approving the petition in any such proceedings, and such order, judgment or decree shall remain unstayed and in effect for more than 60 days, or (iii) any order, judgment or decree shall be entered in any proceedings against a Party decreeing the dissolution of such Party and such order, judgment or decree shall remain unstayed and in effect for more than 60 days;

(e) A Party shall petition or apply to any tribunal for, or shall consent to, the appointment of, or taking possession by, a trustee, receiver, custodian, liquidator or similar official of such Party or of any substantial part of the assets of such Party, or shall commence a voluntary case under the Bankruptcy Law of the United States

(f) A Material Adverse Change shall have occurred.

	8.2        Remedies.  Each of the Parties shall be entitled to terminate this Agreement with respect to any of its obligations upon written notice to the other Party if the other Party, in breach of any of its obligations arising under this Agreement, fails to cure its default within the time permitted herein.


ARTICLE IX
REPRESENTATIONS, WARRANTIES AND AFFIRMATIVE COVENANTS

	9.1	Approval and Validity.

Each Party hereby represents and warrants to the other Party that this Agreement (a) has been validly executed and delivered, (b) has been duly authorized by all action necessary for authorization hereof and (c) is the legal, valid and binding obligation of such Party enforceable in accordance with its terms, except as enforcement thereof may be limited by bankruptcy, including, reorganization, moratorium or similar laws affecting the enforcement of the rights of creditors generally or by limitation upon the availability of equitable remedies.

9.2	Material Breach and Material Adverse Change.

ENA and PERC each agree to promptly give written notice to the other upon becoming aware of:

(a) the impending or threatened occurrence of any event that could reasonably be expected to cause a material breach of any provision of this Agreement; or

(b) a Material Adverse Change.


ARTICLE X
LIMITATION ON DAMAGES

The Parties agree that either Party’s liability for violation of any provision of this Agreement or for any other claim related to this Agreement shall be limited to direct actual damages only, such direct actual damages shall be the sole and exclusive remedy and all other remedies or damages at law or in equity (except as set forth in the last sentence of this Article X) are waived.  No Party shall be liable for consequential, incidental, punitive, exemplary or indirect damages, lost profits or other business interruption damages, by statute, in tort or contract, under any indemnity provision or otherwise.  Each Party acknowledges that remedies at law may be inadequate to protect against any actual or threatened breach of Article IV and each Party agrees to the granting of equitable relief in favor of the non breaching Party without actual proof of damages.


ARTICLE XI
MISCELLANEOUS

	11.1	No Restraints on the Parties.

(a)  Except as expressly set forth in this Agreement, including 
without limitation Articles III, IV, and V, nothing in this Agreement shall in any way act as a restraint on any present or future business activities or investments of a Party or its respective Affiliates whether or not such activity could be construed to be competitive with the Development Program or any Facility.  Except as expressly set forth in this Agreement including without limitation Articles III, IV, and V, no Party shall, under any circumstances, be obligated or bound to offer or present to the other Party any business opportunity presented or offered to such Party as a prerequisite to the acquisition of, or investment in, such business opportunity by such Party for its own account or for the account of others. Except as expressly set forth in this Agreement, including without limitation Articles III, IV, and V, neither Party shall have any rights by virtue of this Agreement in any business venture of the other Party or its Affiliates. 

	(b)  	Neither Party nor any of its Affiliates will use any Confidential Information as such term is defined in the Confidential Agreements obtained pursuant to this Agreement for any other purpose than to evaluate or participate in the development of Projects hereunder.

	11.2	Management Approvals.  No Party shall be bound to enter into any Project Company until (a) the Board of Directors of ENA and the Board of Directors of PERC and each Party’s authorized officer(s) shall have approved participation in such Project Company, (b) each Party shall have executed and delivered the Definitive Agreements related to such Project Company, and (c) all other necessary third party consents and conditions precedent to the effectiveness of any such Definitive Agreements shall have been received or satisfied, including the obtaining of any and all requisite regulatory orders or approvals, if any, which are satisfactory in form and substance to the Parties.

	11.3	Relationship of the Parties.  This Agreement shall neither constitute, nor be construed or implied to constitute, the Parties or their respective Affiliates as partners, joint venturers, agents or representatives of one another, nor as fiduciaries or trustees for one another, nor as having any duties or obligations to one another other than as expressly provided for by this Agreement.  No Party shall have the legal or equitable power or authority, express or implied, to act on behalf of, or (except as provided for in Article X) to bind, the other Party or its Affiliates without such other Party’s or Affiliates’ prior written consent and instruction to take a specific action on its behalf.  No Party shall make any express or implied representation to other persons or entities that could reasonably be construed or interpreted as indicating that any relationship exists between the Parties and respective Affiliates. 

	11.4	Entire Agreement.  This Agreement constitutes the entire agreement of the Parties relating to the subject matter hereof and supersedes all prior discussions, agreements or understandings, whether oral or written, relating to such subject matter.  There are no other written or oral agreements or understandings between the Parties.

	11.5	Governing Law.  THIS AGREEMENT SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF ILLINOIS, WITHOUT GIVING EFFECT TO PRINCIPLES OF CONFLICTS-OF-LAWS.

	11.6	Independent Contractor; Use of Names.  Each Party and its representatives shall be an independent contractor with respect to the other Party , and no Party shall be deemed to be the servant, employee or agent of any other Party.  No Party shall have the right to utilize the other Party’s name in connection with this Agreement or otherwise without the prior written consent of such Party.

	11.7	Assignment.  This Agreement shall not be assigned or transferred in any way whatsoever by any Party except (a) to an Affiliate of such Party, (b) to a Party’s designee for financing purposes, or (c) with the prior written consent of the other Party, which consent such Party shall be under no obligation to grant.  Subject to the preceding sentence, this Agreement shall be binding on and inure to the benefit of the Parties hereto and their respective successors and permitted assigns.

	11.8	Arbitration.  Any dispute or need of interpretation arising out of this Agreement shall be submitted to binding arbitration by one arbitrator who has not previously been employed by any Party, and does not have a direct or indirect interest in any Party or the subject matter of the arbitration.  Such arbitrator shall either be as mutually agreed by the Parties within thirty (30) days after written notice from the Party requesting arbitration, or failing agreement, shall be selected under the expedited rules of the American Arbitration Association (the “AAA”.)  The rules of the AAA shall apply to the extent not inconsistent with the rules herein specified.  Either Party may initiate arbitration by written notice to the other Party and the arbitration shall be conducted according to the following:  (a) not later than seven (7) days prior to the hearing date set by the arbitrator, each Party shall submit a brief with a single proposal for settlement, (b) the hearing shall be conducted on a confidential basis without continuance or adjournment, (c) each Party shall divide equally the cost of the arbitrator and the hearing and each Party shall be responsible for its own expenses and those of its counsel and representatives, (d) evidence concerning the financial position or organizational make-up of the Parties, any offer made or the details of any negotiation prior to arbitration and the cost to the Parties of their representatives and counsel shall not be permissible, and (e) all arbitration proceedings shall be held in Chicago, Illinois.  Notwithstanding the foregoing, the non-defaulting Party hereunder shall be entitled to exercise any and all rights and remedies at law or in equity prior to, contemporaneously with or following any breach, default, or failure to perform by the defaulting Party hereunder.

	11.9	Publicity.  A Party desiring to issue a news release or other form of publicity that relates to the subject matter of this Agreement or the Development Program shall give full consideration to the role and contribution of the other Party and shall receive that other Party’s prior written permission before any such release or publicity, which permission such Party shall not unreasonably delay or withhold. 

	11.10	Third Parties.  The provisions of this Agreement shall not impart rights enforceable by any person or entity not a Party or not a successor or permitted assignee of a Party bound by this Agreement.

	11.11	Termination.  The rights and obligations of the Parties set forth in this Agreement shall automatically terminate on the Termination Date (subject to the pre-existing obligations of the Parties under the Confidentiality Agreement); provided, however, that the termination of this Agreement will not affect the liability of a Party for breach of any right or obligation, if such breach occurs prior to termination.  Upon termination of this Agreement, the Parties will have no further obligations hereunder, except that the rights and obligations of the Parties under this Agreement will survive any such termination as may be necessary to give full force and effect to the rights and obligations of the Parties thereunder.

	11.12	Notice.  Any notices under this Agreement shall be given in writing by overnight delivery or facsimile at the addresses and/or telephone numbers set forth below.  Such notices shall be deemed delivered, if sent by facsimile, and confirmation of receipt is obtained, when sent, and if by overnight delivery on the day after the actual sending of the notice.

If to ENA:

	Enron North America Corp.
	150 N. Michigan, Suite 3610
Chicago, Illinois 60601
Attn:  Laura Luce
Telephone No.: (312) 541-1225
	Facsimile No.: (312) 541-2729

	Attn:  Fred Mitro
	Telephone No.: (713) 853-5406
	Facsimile No.: (713) 646-3421

	Attn:  Sheila Tweed
Telephone No.:  (713) 853-7093
	Facsimile No.: (713) 646-3490


If to PERC:

Peoples Energy Resources Company	
130 East Randolph Drive
Chicago, Illinois 60601
Attn:  Dennis Lawler
Telephone No.: (312) 240-3637
Facsimile No.: (312) 240-7158

Attn:  Peter Kauffman
Telephone:  (312) 240-4347
Facsimile No.:  (312) 240-4486

	11.13	Non-Inclusive; Non-Binding.  This Agreement does not contain all matters upon which agreement must be reached in order for the Definitive Agreements with respect to Proposed Projects to be executed.

This Agreement may be executed in counterparts, with each counterpart being deemed to be an original, but all such counterparts together shall constitute but one and the same document.  

ENRON NORTH AMERICA CORP.


By:							

Name:							
Vice President


PEOPLES ENERGY RESOURCES CORP.


By:							

Name:							
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Title:							
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Exhibit II


DESCRIPTION OF THE LINCOLN ENERGY CENTER


The Lincoln Energy Center is located at the Southwest corner of Pauling Road and Kankakee Street in Manhattan, Illinois.  The Facility is a nominal 664 MW capacity simple cycle power plant.  The exhaust gas from the CGTG’s will be directed to the stacks.  Power produced by the generators will pass through the step-up transformers for delivery to the Commonwealth Edison transmission system.

The Lincoln Energy Center power plant consists of eight (8) General Electric PG7121EA combustion gas turbine generator (CGTG) sets firing natural gas only and the associated balance of plant equipment.


DESCRIPTION OF THE MANHATTAN PROJECT



	Page 2 of 2

The Manhattan Project consists of the installation of one (1) General Electric 7FA combustion gas turbine generator (CGTG) set and associated balance of plant equipment at the Lincoln Energy Center (see above).  This installation will require the negotiation and execution of several agreements including but not limited to:  (1) a shared services agreement, (2) a land lease agreement, and (3) an operation & maintenance agreement.
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Exhibit III


	Sites
	Description

	Calumet
	See Exhibit I

	Torrence
	A two parcel tract of land totaling approximately 12 acres.  Parcel 1 is located at the SW corner of Torrence Ave. and 110th Street in Chicago, Illinois.  Parcel 2 is located adjacent to Parcel 1 on the northern boundary of Parcel 1.


	Plano
	An approximately 70 acre parcel of land located at the NE corner of Corneils and Eldamain Road in Kendall County, Illinois





Equipment

Two (2) ABB 11N2 Combustion Gas Turbines
Six (6) LM 6000 Combustion Gas Turbines
Two (2) ABB 11N1 Combustion Gas Turbines (or reasonable equivalents)
One (1) GE 7FA Combustion Gas Turbine
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